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Court of Appeals of the District of Columbia 


No. 5775. 1 

1 

Walter 0. Woods, as Treasurer, &c. et al.. Appellants, 

vs. ! 

1 

Deutsche Ton-& Steinzeug-Werke Aktiengese|llschaft, 


a Supreme Court of the District of Columbia. 

1 

In Equity. | 

I 

No. 50555. i 

1 

I 

Deutsche Ton-& Steixzeug-Werke AKTiEXGESEj.LSCHAFT, 

Complainant, | 

vs. j 

Walter 0. Woods, as Treasurer of the United States, and 
Howard Sutherland, as Alien Property Custodian of the 
United States, Defendants. I 

j 

United States of America, 1 

District of Colmnhia, ss: j 

Be it remembered. That in the Supreme Court of the 
District of Columbia, at the City of Washington] in said 
District, at the times hereinafter mentioned, the fpllowing 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 


1—0//oa 
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1 


Bill, 


Filed Xov. 22,1929. 

In the Supreme Court of the District of Columbia. 

In Equity. 

Xo. 50555. 

Deutsche Ton-& Steinzeug-Weuke Aktiengeselusciiaft, 

Complainant, 

against 

Wat.ter O. Woods, as Treasurer of the United States, and 
Howard Sutherland, as Alien Property Custodian of the 
United States, Defendants. 

Suit under Section 9 of the Tradinc: with the Enemv Act to 

Recover Money or Property. 

To the Honorable Jud<i’es of the Supreme Court of the Dis¬ 
trict of Columbia, sitting in equity: 

Deutsclie Ton-& Steinzeug’-Werke Aktiengesellschaft, a 
corporation organized and existing under and by virtue of 
the laws of Germany, brings this bill in eijuity against 
Walter 0. Woods as Treasurer of the United States and 
Howard Sutherland as Alien Property Custodian of the 
United States, and as a basis for the relief hereinafter 
prayed for alleges the following: 

1. On or about the 16th day of May, 1912, complainant, 
hereinafter referred to as Deutsche Ton, entered into an 
agreement in writing with Didier March Company, a corpo¬ 
ration organized under the laws of the State of Xew Jersev, 
wherein and whereby it was agreed that during a period of 
ten years, commencing on January 1, 1912, said Didier 
!March Company should pay to Deutsche Ton for each and 
every consecutive year fifteen per cent (15%) of the earn¬ 
ings of said Didier March Company after the actual ca])ital 
invested by it should have earned five per cent (5% ) in¬ 
terest ])er annum: the said share of earnings to be 
2 accounted for and paid to Deutsche Ton on or before 
the 15th dav of each succeeding vear. Said contract 
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thereafter continued to be and remain in full force and 
effect until after the happening of the matters and things 
lioreinafter stated. j 

2. Subsequent to the declaration of war between the 
United States and Germany and the taking effebt of that 
certain Act of Congress known as “ Trading | with the 
Enemy AcU’ and the appointment of the Alien Property 
Custodian under and pursuant thereto, and prior to the 
termination of the war between the United State^ and Ger¬ 
many, the then Alien Property Custodian determined after 
investigation that tlie complainant was an enemy within 
the purview of said statute and pursuant thereto duly 
seized all of the right, title and interest of complainant in 
and under said contract, and by notice or demand In writing 
duly served upon said Didior March Company| required 
that corporation to pay to the Alien Property Custodian 

anv and all sums of monev accrued and to adcrue and 

* * ' 

become payable to Deutsche Ton under and by [virtue of 
said contract. j 

3. Thereafter and on or about the 4th day of December, 
1919, the then Alien Property Custodian and sa|d Didier 
March Company, for the purpose of liquidating anfl settling 
the amount due and payable under the contract herein¬ 
above mentioned, agreed that there was due and payable to 
the Alien Property Custodian under and by virtue of the 
said contract for the years 1917, 1918 and 1919 -a. total of 
$23,369.88; and thereafter the said sum was paiq to and 
received by the then Alien Property Custodian'^ as the 
amount accruing under the terms of said contract! for said 
years and owing and payable to the Alien Propertjy Custo¬ 
dian bv virtue of his said seizure, and said sum was ac- 
cepted by the said Alien Property Custodian fijom said 

Didier March Company in full satisfaction |and set- 
3 tlement of the amount owing on said account. Upon 
information and belief said sum was covel'ed into 
the treasury of the United States by the Alien I^roperty 
Custodian as required by law. i 

4. After the passage of the Act of Congress k^own as 
the “Winslow Bill” which amended and supplemented the 
said “Trading with the Enemy Act”, complainant filed with 
the Alien Property Custodian notice of claim for the pay¬ 
ment to it of the principal sum of $10,000 out of thej monies 
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received by the Alien Property Custodian from said Didier 
March Company as hereinabove stated and the accretions 
and additionsithereto accruing subsequent to the i)aynient 
into the treasury of the United States of the said sum of 
$23,369.88. Said claim was duly allowed and payments of 
principal and income were made to complainant pursuant 
to said claim and as authorized and directed by the terms of 
said ‘^Winslow BilP^ 


5. After the passage of the Act of Congress known as 
the “Settlement of War Claims Act’’, approved March 10, 
1928, complainant filed with the Alien Property Custodian 
notice of claim in writing asking for the release and return 


to it of the remainder of said sum and additions and accre¬ 


tions thereto and income therefrom still held bv the Alien 
Property Custodian and/or the Treasurer of the United 
States, and in connection therewith dulv filed the written 
consent provided for in subsection M of section 9 of the 
“Trading with the Enemv Act” as amended bv the said 
“Settlement of War Claims Act” and complainant has filed 
the required statements and affidavits with relation to its 
income from sources within the United States during the 
years 1917 to 1928, inclusive, and has complied with all of 
the other requirements of the statute and all regulations 
issued thereunder in connection with its said claim, and 
has done ail things required of it as a condition precedent 
to the allowance of its said claim and the release and 


4 payment over of the monies belonging to it and col¬ 
lected by the Alien Property Custodian as herein¬ 
above stated, together with the additions and accretions 
thereto and the income therefrom. Nevertheless, in spite 
thereof, the Alien Property Custodian and the Treasurer of 
the United States have failed and refused and still refuse 


to allow said claim and/or release, return and pay over to 
complainant the balance of the money now held by the Alien 
Property Custodian and/or the Treasurer of the United 
States to which it is entitled by reason of the premises. 

Wherefore complainant prays for relief as follows, to wit: 

1. That process issue and be served upon the defendants 
and each of them requiring them to appear and make an¬ 
swer hereto but not under oath, answer under oath being 


expressly waived. 

2. That it be decreed that complainant is entitled to have 
released and paid over to it the balance of the fund received 
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D 


and collected by the Alien Property Custodian fi^om Didier 
March Company as hereinabove set forth withl the addi¬ 
tions and accretions thereto and the income ther^rom less 
the sum required to be retained by the provisiojns of sub¬ 
section M of section 9 of “Trading with the Enemy Act” 
as amended. 

3. That the defendants, the Alien Property pustodian 
and the Treasurer of the United States be required to ac¬ 
count to complainant for the sum or sums collect<id and re¬ 
ceived from Didier March Company under and| pursuant 
to the contract between complainant and said Didder March 
Company hereinabove mentioned and referred t(j). 

4. That complainant have all other an^ further 

5 relief to which in the premises it may be (intitled. 

SPIEK WHITAKER, | 

BAKER, SELBY & RUTTER, 

Attorneys for Complainant. 

State of Xew York, 

County of New York, s$: j 

Lewis Albrecht, being duly sworn, deposes and Isays that 
ho is attorney-in-fact for Deutsche Ton-& Steinzeug-Werke 
Aktiengesellschaft, the complainant named in the loregoing 
bill of complaint by virtue of power of attorney ^uly filed 
with the Alien Property Custodian; that he has read the 
foregoing bill of complaint and knows the content^ thereof, 
and verilv believes the matters and things therein Istated to 
be true as therein set forth. [ 

LEWIS ALBRipCHT. 

Subscribed and sworn to before me this 21st day of No¬ 
vember, 1929. 

[notarial SEAL.] ANNA L. BOUS]E, 

Notary Public, New York County. 

Clerk’s No. 501, Register’s No. 1 B 520. j 

Commission expires March 30, 1931. | 

6 Answer to the Bill of Complaint. | 

Filed March 15, 1930. j 

# # * # * ♦ *1 
Now come the defendants, Walter 0. Wobds, as 

Treasurer of the United States, and Howard Sutjierland, 

1 
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as Alien l^roperty Custodian, separately and severally an¬ 
swering the bill of complaint, and for their separate and 
several answers say: 

Answering the averments contained in the first un¬ 
numbered paragraph of the bill of complaint, the defend¬ 
ants, upon information and belief, admit that the plaintiff, 
Deutsche Ton-& Steinzeug-Werke Aktiengesellschaft, is a 
corporation organized and existing under and by virtue of 
the laws of Germany, and admit that Walter 0. Woods is 
the Treasurer of the United States, and that Howard 
Sutherland is the Alien Property Custodian of the United 
States. 

1. Upon information and belief the defendants admit 
the allegations contained in ])aragraph numbered 1 of the 
bill of complaint. There is attached hereto and marked 
‘^A” what purports to be and which these defendants be¬ 
lieve to be a copy of the alleged contract referred to in 
paragraph numbered 1 of the bill of complaint. 

2. Answering the averments contained in paragraph 
numbered 2 of the bill of complaint these defendants admit 
that after the enactment of the Trading with the Enemy 
Act on October b, 1917, and during the i)eriod of the recent 
war between the United States and Germany the Alien 
Property Custodian, after investigation, determined that 

the Stettiner Chamotte Fabrik, A. G., a German Cor- 
7 poration of Stettin, Germany, was an enemy of the 

ITnited States within the meaning of the Trading 
with the Enemy Act, not holding a license granted by the 
President, and that said German corporation was the 
owner of the entire capital stock of the Didier March Com¬ 
pany, a corporation of the State of Xew Jersey, and there¬ 
upon seized said entire ca])ital stock as the property of said 
Stettiner Chamotte Fabrik, A. G. After the seizure of this 
stock the assets of the corporation were liquidated and the 
company was dissolved. The proceeds received upon liqui¬ 
dation were paid over to the Alien Property Custodian and 
deposited in the Treasury of the United States in the name 
and for the account of said Stettiner Chamotte Fabrik, 
A. G. f>efor('i the dissolution of the corporation Whittle¬ 
sey, Wythes & Wilson, certified public accountants, were 
employed by the Didier March Company to make an audit 
of its accounts and determine the amount of the indebted¬ 
ness due by said Didier March Company to this plaintiff. 
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as Alien Property Custodian, separately and severally an¬ 
swering the bill of complaint, and for their separate and 
several answers say: 

Answering the averments contained in the first un¬ 
numbered paragraph of the bill of complaint, the defend¬ 
ants, upon information and belief, admit that the plaintiff, 
Deutsche Ton-& Steinzeug-Werke Aktiengesellschaft, is a 
corporation organized and existing under and by virtue of 
the laws of Germany, and admit that Walter 0. Woods is 
the Treasurer of the United States, and that Howard 
Sutherland is the Alien Property Custodian of the United 
States. 

1. Upon information and belief the defendants admit 
tlie allegationsU‘ontained in paragrai)h numbered 1 of the 
bill of complaint. There is attached hereto and marked 
‘‘A’^ what purports to be and which these defendants be¬ 
lieve to be a Copy of the alleged contract referred to in 
paragraph numbered 1 of the bill of complaint. 

2. Answering the averments contained in paragraph 
numbered 2 of the bill of complaint these defendants admit 
that after the enactment of the Trading with the Enemy 
Act on October 6, 1917, and during the i)eriod of the recent 
war between the United States and Germany the Alien 
Property Custodian, after investigation, determined that 

the Stettiner Chamotte Fabrik, A. G., a German Cor- 
7 poration of Stettin, Germany, was an enemy of the 

United States within the meaning of the Trading 
with the Enemy Act, not holding a license granted by the 
President, and that said German corporation was the 
owner of the entire capital stock of the Didier March Com¬ 
pany, a corporation of the State of New Jersey, and there¬ 
upon seized said entire capital stock as the property of said 
Stettiner Chamotte Fabrik, A. G. After the seizure of this 
stock the assets of the corporation were liquidated and the 
company was dissolved. The proceeds received upon liqui¬ 
dation were paid over to the Alien Property Custodian and 
deposited in the Treasury of the United States in the name 
and for the account of said Stettiner Chamotte Fabrik, 
A. G. Befon' the dissolution of the corporation Whittle¬ 
sey, Wythes & Wilson, certified public accountants, were 
employed by the Didier March Company to make an audit 
of its accounts and determine the amount of the indebted¬ 
ness due by said Didier March Company to this plaintiff. 
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tlie Deutsche Ton-& Steinzeug-Werke Aktiengc^sellschaft, 
because of the participation of said plaintijff in th<b earnings 
of the Didier March Company under the aforesaid contract 
referred to in paragraph numbered 1 of the bi|l of com¬ 
plaint, and said certified public accountants dt^termined 
that tile total amount due was $23,369.88. Therj^after, on 
December 4, 1919, before the dissolution of salid Didier 
March Company, the directors of said Didier March Com¬ 
pany approved of the report of said certified public ac¬ 
countants and ordered the payment of said $23^369.88 to 
the Alien Property Custodian. Thereafter, on I or about 
March 8, 1924, the Alien Property Custodian ordjered that 
said sum of $23,369.88, consisting of ^23,000.00 
8 United States Liberty Loan Bonds and $369.88 in 
cash be transferred from Trust No. 11,866 in the 
name of the Stettiner Chamotte Fabrik, A. G., |to Trust 
No. 32,429 in the name of this plaintiff, Deutsche Ton-&: 
Steinzeug-Werke Aktiengesellschaft, and pursuajit to the 
order of the Alien Property Custodian said sum was there¬ 
upon duly transferred from Trust No. 11,866 to Trust No. 
32,429, in the name of said plaintiff, Deutsche Toi^^ Stein¬ 
zeug-Werke Aktiengesellschaft. | 

3. Answering the averments contained in pi^ragraph 
numbered 3 of the bill of complaint these defendants refer 
to paragra})h numbered 2 of this answer wdiich fullj answers 
the averments contained in said paragraph numbcfered 3 of 
the bill of complaint. 

4. The defendants admit the averments contained in 
paragraph numbered 4 of the bill of complaint. i 

'). The defendants admit the averments continued in 
paragra])li numbered 5 of the bill of complaint. | 

For further answer to the bill of complaint, the| defend¬ 
ants, separately and severally, say: I 

6. That on or about February 15, 1929, said ^tettiner 
Chamotte Fabrik, A. G. filed a claim (War Claim No. 2589) 
with the Alien Property Custodian in the form required by 
said Custodian in which said Stettiner Chamotte j Fabrik, 
A. G., asked for the return to it of $13,100.00 United States 
Treasury Notes, Series ‘‘A,” 1930, 3Vi>’s receivejl in ex¬ 
change for 2nd United States Liberty Convertible Bonds 
and interest upon $23,000.00 2nd United States 'Liberty 
Bonds alleged to amount to $2932.50 and cash in the sum 
of $369.88, less administrative expenses, alleged tojbe held 
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by the Alien Property Custodian in Trust No. 32,429, and 
said claim is -till pending and undetermined. A 

9 duplicate of said claim is attached hereto and marked 
Exhibit 

Wherefore th-se defendants, having fully answered the 
bill of complaint, pray that they be dismissed with their 
costs in this behalf expended, and for such other and 
further relief to which in the premises they may be justly 
and equitably entitled. 

Respectfullv submitted, 

HOWARD SUTHERLAND, 

' Alieyi Property Custodian. 

WALTER 0. WOODS, 

Treasurer of the United States. 

LEO A. ROVER, 

Attorney of the United States in 

and for the District of Columbia; 

THOMAS E. RHODES, 

Special Assistant to the Attorney General, 

Attorneys for the Defendants. 

10 District of Columbia, .9,9; 

Howard Sutherland, being first duly sworn, ui)on oath 
deposes and says that he is Alien Property Custodian of 
the United States of America; that he has read the fore¬ 
going answer by him subscrilied and knows the contents 
thereof; that the matters and things tlierein stated as of his 
personal knowledge are true, and those stated as upon in¬ 
formation and belief he believes to be true. 

HOWARD SUTHERLAND, 

Alien Property Custodian. 

Subscribed and sworn to before me this 14th day of 
March, 1930. 

[notarial seal.] SOPHIE D. HILLMAN, 

Notary Public, D. C. 

District of Columbia, ss: 

Walter O. Woods, being first duly sworn, u])on oath de¬ 
poses and says that he is Treasurer of the United States of 
America; that 'he has read the foregoing answer by him 
subscribed and knows the contents thereof; that the mat¬ 
ters and things therein stated as of his personal knowledge 
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I 

are true and those stated as upon information jlnd belief 
he believes to be true. i 

WALTER 0. WOODS, 
Treasurer of the United \States. 


Subscribed and sworn to before me this 14tl|i day of 
March, 1930. 

[notarial SEAL.] XORMAN G. ELL' 

Notary Puhli(^y D. C. 

My commission expires Aug. 14, 1933. j 


S, 


11 


Exhibit ‘‘A.” 


Memorandum of Agreement 

I 

iietween tlie Deutsclie Ton-& Steinzeugwerke Actie|i-Gesell- 
schaft of Chariottenburg, a corporation organised and 
existing under the laws of the German Empire, hereinafter 
referred to as “Steiiizeugwerke,’’ i)arty of the first part, 
and the Didier-^Iarch Company, a corporation organized 
and existing under the laws of the State of Xew Jejrsey, its 
successors and assigns, hereinafter referred to a|s “Did- 
inar,'- ])arty of the second part. | 

“Didmar” agrees to sell and convey free fronji all in¬ 
cumbrances of everv kind and character, exactIv ais at the 
time “Didmar" j)urcliased the property from Adanji Weber 
(Jc. Sons, to tile German American Stoneware Works at 
Keasbev, Xew Jersev, on the Kith dav of Mav, 19KL at the 
office of the Didier-March Co., Hudson Terminal Building, 
30 Church Street, Xew York, such part of grouijid plot, 
plant and e(iui])ment heretofore used for the mani|facture 
of chemical jiottery and similar jiroducts with the buildings 
and improvements thereon and located at Keasbeyl, in the 
State of Xew Jersey, United States of America,las per 
annexed blue print XY). D. M. 201 dated August 27t|i, 1910, 
with the mutual understanding that the line markeq in red 
and yellow crayon is to be considered as Boundary Ipine by 
both ])arties. 1 

This Boundary Line is based upon the following de¬ 
tailed description and has to be definitely fixed bV a re¬ 
sponsible Surveyor of Land: 

12 First. Starting at point on the prolongation 
of the westerly boundary line of the DidiertMarch 
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Company’s property in a southerly direction for a distance 
of approximately 1240 feet to the point '‘B”; thence in an 
easterly direction to the point “C”; thence in a northerly 
direction to the point “L” for a distance of approximately 
60 ft.; thence in a westerly direction for a distance of ap¬ 
proximately 15 ft. to the point “M”; thence in a northerly 
direction for a distance of approximately 245 feet to the 
point ‘‘N”; thence in an easterly direction for a distance 
of approximately 15 ft. to the point ‘‘O”; thence in a north¬ 
erly direction of approximately 180 feet to the point ‘‘P”; 
thence in an easterly direction for a distance of ai)proxi- 
mately 12 ft. to the point ‘‘Q”; thence in a northerly direc¬ 
tion for a distance of api)roximately 175 ft. to the point 
“D”; thence in a westerly direction for a distance of ap¬ 
proximately 8 ft. to the point “K”; thence in a ii’enerally 
northeasterlv direction followiiii*: the line of the coal track 
and embankment and at a distance of 20 ft. from the centre 
line of the said coal track and embankment to a point “S*’; 
for a distance of approximately 520 ft.; thence in a westerly 
direction for a distance of approximately 350 ft. to the 
])oint “T”; thence in a northwesterly direction for a dis¬ 
tance of ap])r'oximately 95 ft. to the point “U”; thence in 
a northerly direction for a distance of approximately 45 ft, 
to the point ‘‘V"; thence in a southwesterly direction for a 
distance of approximately 80 ft. to point “K,” the ])oint of 
bec:innin<i:. 

o o 

Second. The said ])lat and equipment includes all of the 
building’s, kilns, machinery, tools, tixtures, materials, 
13 su])])lies and ecpiipment located ui)on said ])remises 
and used in connection with said industry, except one 
of the boilers' in the boiler house on said premises of the 
inventoried value $3631.93, and except the horses, harness, 
wagons, and contents of the stables on said i)remises, which 
are not included, the ]moperty intended to ])e transferred 
bein<r more fullv described and set forth in Schedule '‘A” 
hereto annexed. 

Third. It is further agreed that the Didier-March Com¬ 
pany shall grant to said (Jerman American Stoneware 
Works a right or way of twenty feet in width across otlun* 
property belonging to said Didier-March Company which 
lies north of the northerly boundary of the property trans¬ 
ferred to said German American Stoneware Works and ad¬ 
joining the tracks of the Lehigh Valley Railroad; provided, 
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however, that said right of way shall be selectee^ by said 
German American Stoneware Works within six iipLonths of 
the date of said purchase, and such right of way shall there¬ 
upon become permanent. 

Fourth. The said contract of sale and purchase shall 
also provide that during such time as the Didier-March 
Company, or their successors, operate the track and trestle 
now located on their adjoining property, said| German 
American Stoneware Works shall have the right tb use the 
westerlv surface track and the coal track and tilestle, bv 

* . I ' ^ 

paying for such use at the rate of Three Dollars jfor each 
and every loaded car, including coal cars, which lis either 
delivered or shi})])ed for their account; said amoujnt to in¬ 
clude the weighing services on any shipment or'delivery 
when such weighing is required by the German 4i^<^rican 
Stoneware Works. ! 

Fifth. Said contract of purchase and sale also provides 
that the German American Stoneware Wor 
14 have the right to use for coal storage eight 
niuhn* the coal trestle on the adjoining pro 
the Didier-.AIarcli Company, beginning with tliel second 
pocket from the northerly end of the elevated track and 
running consecutively therefrom, hy paying anj annual 
rental of Forty Dollars for each pocket, a pocket being 
understood to he the available space between any iwo con¬ 
crete trestle piers. | 

Sixth. Said contract of purchase and sale shall 41so pro¬ 
vide that the Didier-March Company shall provide said 
German American Stoneware Works with electric power, 
at cost, during the continuance of the contract between the 
Public Service Electric Company and the Didier-March 
Com])any, dated A])ril oth, IDll, and any conti|i-ations 
thereof, snl)ject to the consent of the Public Service Elec¬ 
tric Company, if necessary, and to the rights of said Public 
Service Electric Company under said contract; sijch cost 
shall consist of the unit cost charged by the Power Com¬ 
pany plus a nominal cost for maintenance and attendance 
of the switchboard and apparatus, proportion of t^e latter 
to be com])uted on the basis of power consumed by the re¬ 
spect iv’e interests until such time as the German American 
Stoneware 'Works elect to receive their power direct from 
the said Public — Electric Company. 


ks shall 
pockets 
perty of 



12 


WALTER O. WOODS ET AL. VS. DEUTSCHE 


Seventh. Said contract of purchase and sale shall also 
provide for the use by the German American Stoneware 
Works at present w-arfage facilities on the adjoining prop¬ 
erty of the Didier-March Company for the use of these 
facilities the said German American Stoneware Works shall 
pay at the rate of two cents per ton on vessels having a 
capacity up to 200 gross tons, and one-half cent per 
15 ton oiii vessels having a capacity in excess of 200 
gross tons, such w-arfage to apply on both shipments 
and deliveries, and said vessels to be loaded and unloaded 
at the rate of not less than 100 tons a day; and it shall be 
further agreed that the German American Stoneware 
Works shall liave access to and from the dock when ship¬ 
ments and deliveries are being made, but the shipment- and 
deliveries of the Didier-March Company will at all times 
have the preference. 

Eighth. Said contract of sale and purchase shall also 
provide that the German American Stoneware Works shall 
assume all obligations under contracts for employment 
which the Didier-March Company has entered into with in¬ 
dividuals, such as the contract with John iMarch, dated 


April 10th, 1910, having a duration of three years, and the 
contracts with ^lessrs. Holzmann, Schneider and Schurig, 
dated May 1st, 1911, and having each a duration of five 
years to run; also that the said purchaser shall assume all 
guarantees in force at the date of said sale and purchase 
for pottery ware sold; it being understood that the em- 
])loyments and guarantees mentioned in this paragraph re¬ 
late to the chemical pottery branch of the business. 

Xinth. Said contract of purchase and sale shall also 
provide for the ])urchase by said purchaser of all the do¬ 
mestic clay in storage at the lower (Keasbey) clay banks 

at the value sliown bv the inventorv made December 21st, 

• ♦ 

1911, (See Schedule A hereto annexed) and consisting of 
about 1868.72 net tons, and that the Didier-March Company 
will permit said German American Stoneware Works to re¬ 
move anv or all of the said clavs. 

16 Tenth. Said contract of purchase and sale shall 
also provide that so long as the present sewerage and 
water supply system remains, each party shall keep such 
portion thereof as lies upon its own property in good main¬ 
tenance and repair; that neither the sewerage nor the water 
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system shall be otherwise disturbed or remove(^ by either 
l)arty, except after three months’ notice in writ|ing to the 
other. 

Kleveiith. Said contract of purchase and sale [shall also 
])rovide that tlie Didier-March Company shall fujrnish said 
German American Stoneware Works with watjer at the 
same rate as charged by the Middlesex County '\Vater De¬ 
partment. I 

The price to be i)aid ‘‘Steinzeugwerke” for! the said 
transfer and assignment as described in this ^leiporandum 
of Agreement and which has been fixed valuta per 31st. of 
December, 1911 between Messrs. Komnierzinerat Arnhold 
and Generaldirektor X. B. Jungeblut, re})resentihg the in¬ 
terest of “Steinzeugwerke” and Mr. Frederick J. Mayer, 
representing the interests of “Didmar”, amount?| to $305,- 
174.01, subject to any amounts being added to orl deducted 
from the above amount after the Balance Sheet i^nd Profit 
and Loss Account have been verified bv ^Mr. Junheblut on 
the occasion of his intended visit to Xew York during May 
next. The then accruing debt is to be settled by a| separate 
agreement between Messrs. Gebruder Arnhold of jDresden, 
and the Stettiner Chamotts-Fabrik Aktien-Gesellschaft 
vernals Didier of Stettin. | 

It is furthermore agreed between “Didmar” an^l “Stein- 
zeugwerke” and their respective successors and as- 
17 signs that during a period of ten years, con|imencing 
on January 1st, 1912, there shall be paid l|)y ‘‘Did- 
mar” to ^‘Steinzeugwerke” for each and every consecutive 
year 15% of the earnings of “Didmar” after tile actual 
capital invested by ‘‘Didrnar” shall have earned 5% inter¬ 
est ]). a. The above share of the earnings of “Ipidmar” 
shall be accounted for and paid for to ‘‘Steinzeupwerke” 
on or before May 15th of each succeeding year. (]|.6 words 
crossed out.) I 

' ^ I 

‘‘Didmar” furthermore agrees to assign to the German 
American Stoneware Works all the fire and liability insur¬ 
ance policies held by them upon any and all of the ^)roperty 
hereby intended to be sold together with all its i}ights in 
and to the remainder of the unexpired terms of ^aid pol¬ 


icies. 
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‘‘Didmar’’! also agrees to pay all taxes and assessments 
accruing up to December 31st, ibll. All costs of the instru¬ 
ments of title to be paid share and share alike. 

DIDIER-MARCH COMPANY. 
EDMUND HOHMANN, 

President. 


Vice-President. 

FREDERICK J. MAYER, 

Treasurer <& General Manager. 
DEUTSCHE TON-& STEINZEUCx- 
WERKE AKTIENGESELL- 
SCHAFT. 

W. JUNGEBLUT. 

ADOLF COHL. 

New York, May 16, 1912. 

18 Exhibit “B.” 


Alien Property Custodian. 

Notice of Claim Pursuant to Section 9 of '"Trading ivith the 
Enemy Act/' Amendments Thereto^ and the "'Settle¬ 
ment of War Claims Act of 1928.” 

Claim No. 2589. 

Trust No. —. 

Claimant: Stettiner Chamotte Fabrik A. G. 

Record Ownership: -. 

Adverse: -. 

Debt: -. 

Reporter:-. 


To Howard Sutherland, 

Alien Property Custodian, 
Washington, D. C.: 


The undersigned, hereinafter referred to as claimant, 
desiring to take advantage of section 9 of the ” Trading 
with the Enemv Act” and or ”Settlement of War Claims 
Act of 1928,” hereby gives you notice of claim and makes 
application to the President for the allowance thereof, as 
follows, and herebv agrees to furnish such other informa- 
tion and proof as you may require. 
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associa- 


bamed in 


1. Name of claimant (individual, partnership, 
tion, corporation): Stettiner Chamotte Fabrik G., by 
Stuart McXamara, Attorney-in-fact, | 

19 2. Address of claimant: Stettin, Germajiy. (Ad¬ 

dress communications to Stuart McNaibara, 120 
Broadway, New York, N. Y.) I 

3. Name of person (formerly determined an enemy or 
alley of enemy) whose property is affected by this claim: 
Didier-March Company. 

4. Residence or last known address of person 
paragraph 3: Perth Amboy, New Jersey. 

5. Name of any other persons, if known to claiibant, who 
have anv interest whatever in within claim: None, 
however, has been tiled by Deutsche Ton and Sjteinzeug- 
werke A. G., W. C. 770.) 

6. Address or addresses of such person or persqns:-. 

7. If the claim, notice of which is hereby given| is made 

for certain specific property, or for an interest in ()roperty, 
tlie following* questions must be answered: I 

(a) The said property was conveyed, transferred, as¬ 

signed, or delivered to Alien Property Custodian h\r Didier- 
March Company and F. L. Crocker, Address (|No.) —, 
(Street) -, (City) Perth Amboy, New Jerseyj, (Coun- 

try) -. ^ ^ I 

(b) The following is an accurate description of t|he prop¬ 
erty affected by this notice of claim (this description must 
be sufficiently complete to identify the property): $13,100 
U. S. Treasury Notes, Ser. A, 1930, 3M:’s, received in ex¬ 
change for 2nd U. S. Liberty Convertible Bonds. 

Princi])al cash : 

Interest on $23,000 2nd U. S. Liberty Bonds, 

5/15/20-11/15/22, 6 @ $488.75.J(j2,932.50 

Cash received in purported settlement of contract i 369.88 


$3,302.38 

Less administrative expenses and Winslow Claim palyments. 

(The above was on or about March 8, 192-4, trans- 
20 ferred from Trust No. 11866 to Trust No! 32429. 

This claimant is also claimant under Trusi 11866. 

W. C. 1066.) 1 

8. Claimant is owner of all stock of Didier-Marqh Com¬ 
pany and entitled to all assets of and property ileceived 
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from Didier-March Company. Claimant under Trust 32429 
W. C. 770 had no right to make said claim, and the claim¬ 
ant herein contends that the above mentioned transfer 
should not have been made. There are no set-olfs or coun¬ 
terclaims. Papers relied on to supi)ort claim, power of 
attorney, and tax affidavit, are on file with W. C. lOGG. 

9. The claimant represents and alleges that it now and 
since prior to July 1915 has been a corporation of Germany 
and is the owner of the property claimed and or entitled 
to the return of such projierty or payment under the pro¬ 
visions of Section 9 of the “Trading with the Enemv Act,” 
as amended, and particularly the provisions of the “Set¬ 
tlement of War Claims Act of 1928” to all of which lie 
specifically consents, including the provisions of subsection 
(m) of Section 9 of the “Trading with the Enemy Act,” 
as amended,: providing for a postponement of the return 
of 20 per centum of the value of such money or other ])rop- 
erty, the subject matter of this claim, and to the invest¬ 
ment of such amount in accordance with the provisions of 
Section 25 of said “Settlement of War Claims Act of 
1928,” that no person or persons whatsoever, except as 
above stated, have any interest in or lien upon the proceeds 
of the claim set forth in the within notice; tliat this notice 
is not filed in collusion with any enemy or ally of enemy, 
or any other person or persons for the purpose of avoiding 
the terms and provisions of the “Trading with the Enemy 
Act”; that the claim herein referred to is in all respects 
bona fide, and that there are no set-otTs, counterclaims, or 
defenses, except as herein stated. 

Dated February 13, 1929. 

(Signature of partv making claim:) 

STETTIXER CHAMOTTE FABRIK A. G., 
Bv STUART McXAMARA, 

A ffo m cy-ui-Fact. 


[seal.] 


(Partnerships should sign by member or duly author¬ 
ized representative. Corporations or associations should 
sign by officer or duly authorized representative, and should 
affix corporate or official seal.) 
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21 Affidavit of Individual Making Claim}^ 

State of -, j 

County of -, ss: | 

I 

I swear (or affirm) that the foregoing statemenjs are true 
and correct. i 


Subscribed and sworn to before me this 
192-. 


dak of 

r 


Affidavit of Member or Representative of Partnership 

Making Claim. j 

State of-, I 

County of -, ss: j 

I swear (or affirm) tliat 1 am - of the parliiershij) 

making foregoing claim, and that the foregoing statements 
are true and correct. ! 


Subscribed and sworn to before me this — daj of 
192-. I 


22 Affidavit of Officer or Representative of Corporation 

or Association Making Claim. | 

I 

State of New York, 

County of Netv York, ss: 

I swear (or affirm) that I am the Attorney-in-fact of the 
corporation making the foregoing claim, and that the fore¬ 
going statements are true and correct, to the best of my 
knowledge, information and belief. 

STUART 3\rcNA]\URA. 


2—5775a 
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Subscribed and sworn to before me this 14th day of 
February, 1929. 

THOMAS E. L)P:WEY, 
Notary Public, Neic York County. 

Co. CEk’s Xo. 99, Reg. Xo. 1934. 

Certificate filed in Xassau Countv. 

» 

Commission expires March 30, 1929. 

23 Motion to Strike Sixth Paragraph of Answer d' for 

a Decree. 

Filed March 20, 1930. 


* 


Comes now the plaintitT by its attorneys and moves that 
the sixth paragrapli of the answer, purporting to raise an 
affirmative defense be stricken for insufficiencv. Plaintiff 
further moves that a decree be entered herein in accord¬ 
ance with the prayers of the bill of complaint for the reason 
that tile defendants’ answer admits all material allegations 


of said bill and fails to set forth any defense to the cause 
of action set forth therein. 


BAKER, SELBY & RUTTER, 
SPIER AVIIITAKER, 

Attorneys for Plaintiff. 


To Leo A. Rover and Thomas E. Rhodes, Esquires, 
Department of Justice, 

'Washington, D. C.: 

Please take notice that the foregoing motion will be for 
hearing before the Justice of the Supreme Court of the 
District of Columbia holding Equity Court #1 on Friday, 
April the fourth, 1930, at 10 A. M. or as soon thereafter as 
counsel can be heard. 

; BAKER, SELBY & RUTTER, 

SPIER WHITAKER, 

Attorneys for Plaintiff. 
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Order, \ 

I 

Filed November 17, 1930. | 

iff m * * * ^ ^ 

Upon consideration of the motion of th^ plaintiff 
24 to strike the 6th i:)aragraph of the ansvjer of the 
defendants and for a decree on the ground that all 
material allegations of the bill of complaint are admitted 
and said answer fails to set forth any defense to the cause 
of action alleged, and the Court being fully advij|;ed in the 
premises, it is this 17th day of November, 1930, 

Ordered: 

That said motion be, and the same is hereb|\% denied 
without prejudice to the plaintitf. j 

JOSEPH W. CQX, 

,^usiice. 

We consent as to form. | 

BAKER, SELBY k RUTTER, 

Attorneys for Plaintiff, | 

COLLADA\^ McGARRAGHY, PETTUS 
WALLACE, I 


Attys. for Stettiner 


Chamotte Fabrik A, G, 

Agreed St at Lament of Facts, 


Filed June 3, 1932. 


It is hereby stipulated and agreed by and between the 
parties hereto by their respective attorneys as foljow’s, the 
right being reserved to all parties to introduce sucll further 
testimony as they desire not inconsistent with the facts 
hereinafter stipulated. 

(1) Deutsche Ton and Steinzeug Werke A. G.^ herein¬ 
after called for convenience “Deutsche Ton,’’ is bow and 
during all of the time hereinafter mentioned was \\ corpo¬ 
ration organized and existing under the lawb of Ger- 
25 many and has its principal office and place jof busi¬ 
ness in the City of Charlottenburg, Germainf. 
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Stettiiior rhamotte Fabrik A. C., lioreinaftor callod for 
convenience “Stettiner”, is now and diirinj? all of the time 
hereinafter mentioned was a corporation ori»*anized and 
existing: under llie laws of Germany and having: its ]n-in- 
cipal place of business in the City of Stettin, Germany. 

(2) Howard Sutherland is the duly appointed and act¬ 
ing Alien Property Custodian; and Walter O. Woods is 
the duly appointed and acting Treasurer of the Ignited 
States. 

(3) Didier-?^[arch Company was a corporation organ¬ 
ized under the laws of the State of New Jersey in 1906 
and continued its corporate existence until its dissolution 
as hereinafter set forth and had its princi])al office at Keas- 
bey, near Perth Amboy, New Jersey. It was engaged in 
the manufacture of refractory and acid resisting clay ])rod- 
nets and in designing and constructing industrial furnaces 
and illuminating gas plants. Its outstanding capital stock 
from and after December 31, 1916, to its dissolution was 
$1,150,000 made up of 7,500 shares of ])referred stock of 
the par value of $100 each, and 5,000 shares of common 
stock of the par value of $80 each. Until the year 1912 its 
stock was equally owned by petitioners Deutsche Ton and 
Stettiner. During the year 1912 Stettiner acquired from 
Deutsche Ton all of the stock previously held by it in 
Didier-March Company thereby becoming the owner of all 
of the issued and outstanding capital stock of the Didier- 
March Company, and thereafter continued to hold and own 
said stock until the seizure thereof by the Alien Pro]ierty 

Custodian as hereinafter set forth. 

26 (4) On or about the 16th day of May, 1912, Didier- 

^tarch Company entered into a contract with 
Deutsche Ton wherein and whereby Didier-March Com¬ 
pany undertook and agreed to transfer and convey to a 
New Jersey corporation called German American Stone¬ 
ware Works a portion of its property and business and 
agreed to make certain payments to Deutsche Ton under 
conditions and contingencies stated in said contract. A 
true and correct copy of said contract is annexed to the 
answer of the Alien Property Custodian and the Treasurer 
of the United States in each of the above-entitled cases, 
and is incorporated as a part hereof by reference. 

(5) On or about the 27th day of starch, 1918, the then 
acting Alien Property Custodian under and pursuant to 
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the power and authority vested in him as such ofi[|cial, after 
inv’esti^ation, duly determined that the above naijned plain¬ 
tiff Stettiner was an “enemy” within the meaning of the 
Trading with the Enemy Act not holding a license granted 
bv the President, and that it was the owner of 5,000 shares 
of the common stock and 7,500 shares of the prefetTed stock 
of said Didier-March Company consisting and being the 
entire shares of stock of that corporation issueq and out¬ 
standing, and by demand duly served upon said corpora¬ 
tion on April 10, 1918, seized all of said shares of stock 
and all the right, title and interest of said enemydn and to 
such shares. Thereafter, the Alien Property vustodian 
caused all of the said shares of stock to be transjferred on 
the books and records of said cor])oration to him| and new 
certificates to be issued therefor in his name as Custodian, 
with the excej)tion of 5 shares of the comn|on stock, 
27 which 5 shares, by direction of the Alien Property 
Custodian, were from time to time transferred to 
and issued in the name of persons acting as directors of 
said corporation as is hereinafter more particularly stated. 

(6) At a meeting of the Board of Directors of] the said 
Didier-j\Iarch Company duly held and convened on the 
15th day of April, 1918, at which there werej present 
^lessrs. F. C. McLaughlin, George C. Balz, and Ji. J. Far¬ 
rell constituting the whole Board of Directors a^d being 
the directors qualified and holding office at and prior to the 
seizure of the shares of stock of said corporation by the 
Alien Property Custodian as hereinabove stated, the fol¬ 
lowing proceedings were had, to wit: 

^Ir. Farrell resigned and Mr. C. S. Fairchild, dc^signated 
by the Alien Property (Tistodian, was elected a I director 
in the place of Mr. Farrell, and he being ])resent di|ly quali¬ 
fied as a dire<*tor. Thereafter and at this same jmeeting, 
the number of the Board of Directors was increajjed from 
three to five, and Messrs. G. IT. Flinn and J. D. B|*odhead, 
both designated by the Alien Property Custodian, were 
elected and duly qualified as directors. 

Thereafter, at a meeting of the Board of Directors of 
said corporation duly held on the 28th day of May, 1918, 
Mr. ^IcLaughlin resigned and Mr. E. M. Mcllvaiiji, desig¬ 
nated by the Alien Property Custodian, was elected in his 
place and duly qualified. I 
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Mr. Balz continued as a director of the corporation until 
a stockliolders’ meeting on Marcli 12, 1019, at which 
28 time five i)ersons designated by the Alien Property 
Custodian were elected directors. 

(7) On Xovember 22, 1918, the following resolution was 
passed by the aforesaid directors of the Didier-March Com¬ 
pany : 


‘‘Mr. Balz re])orted that lie had received a letter from 
tlie comj)any's counsel calling attention to the discovery 
of an obligation of tlie Didier-March Company to the 
Deutsclie Ton and Steinzeug Werke requiring the former 
to pay to tlie latter for a })eriod of ten years after January 
1, 1912, an amount ecpial to 15of the profits of the 
Didier-Marcli (!’om])any's annual business remaining after 
deducting an amount equal to 5% of the capital actually 
invested in tlie Didier-March Company's business, and 
that said discovery reipiired the filing of a supplemental 
report to tlie Alien Pro])erty Custodian by this company. 
Upon motion counsel was instructed to file said supplemen¬ 
tal report.^’ 


(8) On Deceml)er 2, 1918, the said Didier-March Com¬ 
pany, pursuant to the requirements of the Trading with 
the Enemy Act, and the aforesaid resolution re])orted to 
the Alien Property Custodian the contract of ^lay l(i, 
1912, between Deutsche Ton and Didier-^Iarch hereinabove 
mentioned, and thereafter on or about December 23, 1918, 
the Alien Proi)erty Custodian determined after investiga¬ 
tion that the above-mentioned ])laintilf Deutsche Ton was 
an enemy within the meaning of the Trading with the 
Enemv Act not holding a license granted by the President 
and that it had a certain right, title and interest in and to 
the said contract dated May lb, 1912, and by demand duly 
served on said Didier-March Company on the loth day of 
January, 1919, the Alien Property Custodian duly seized 
everv right, title and interest of said Deutsche Ton in and 
to said contract including every power and authority 
thereover which might or could be exercised by it. 

29 Thereafter, on the 22nd day of January, 1919, the 

Alien Pro])erty Custodian served an additional and 
supplemental demand iqion said Didier-March Company by 
which he seized all of the rights, privileges and benefits 
granted to or k*onferred upon said Deutsche Ton by the 
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Deutsche 
with all 


said agreement dated May 16, 1912, between said 
Ton and said Didier-]\Iarch Company, together 
payments accrued or to accrue under said agreeh^ent, and 
required the same to be conveyed, transferred, | assigned, 
delivered and paid over to the Alien Property Custodian. 

(9) Xo profits were earned by Didier-March |Company 

])rior to January 1, ITIT, and no payments under 1 said con¬ 
tract have ever been made to Deutsche Ton by Didijer-March 
Comi)any. | 

(10) The Baltimore Audit Company made a report to 
tlie Didier-March Company under date of Januar^ 23, 1918 
showing a computation of net income and capital 
as follows: 


accounts 


Capital stock of Didier-March Company, 1 

December 31, 1916 and 1917.$l,i50,000.00 

Surplus deficit, December 31, 1916. 1^53,137.36 

Net earnings for 1917. 19,837.79 

(11) Under date of December 19, 1918 WhitttL‘sey and 
Wytlies, Certified Public Accountants of New York City, 
made an audit report of the books and accounts of the 
Didier-March Company to the Alien Pro])erty Ciistodian, 
in which audit report, among other things (on pagep 14), the 
following statement appeared: 

30 “Deutsche Ton and Steinzeugwerke Aktipigesell- 

schaft. 

“The amount of $22,810.46 shown on schedule 6 owing 
to this enemy represents the sum of their partici]|)ation in 
the ])rolits of the Didier-March Company for the yhars 1917 
and 191 cS (to September 30). 

“This liability was set up after investigation and con¬ 
sultation with counsel of the com])any. Mr. pyank L. 
Crocker is of the o])inion that the contract (in which pro¬ 
vision as to the above })articii)ation appears) was ijot abro¬ 
gated by the declaration of war in 1917. Copy of jthe con¬ 
tract ai)pears on schedule 16. | 

“Xo profits accrued on this contract previous 1 to 1917 
for the reason that profits were not earned by theJ Didier- 
March Company.” j 
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On May 16, 11)19, a further resolution was passed by the 
directors of Didier-Marcii Ooinpany as follows: 

‘‘The question of the indebtedness of this corporation to 
Deutsche Ton and Steinzeuij: Werke A. G. of Charlotten- 
burs:, Germany, under the contract ])roviding for the pay¬ 
ment by it of ]')% of the net profits of the business after 
paying 5^^ interest on the invested capital of the corpora¬ 
tion, was considered, and on advice of counsel that the fair 
construction of the contract was that invested capital meant 

the monev which had been invested in the Didier-March 

% 

Company and not the depreciated capital as computed as 
the basis of the excess profits tax, the matter was referred 
to Mr. Crocker to take up with the accountants and pre¬ 
pare a new statement of the amount due and report the 
same to the proj)er authority.-’ 


Said Mr. Crocker was then Secretary and Counsel of said 
Didier-March Com])any. 

There is attached as Kxhibit “A” a ])hotostat copy of an 
unsigned co])y of a letter dated June o, 1919 bearing letter¬ 
head of Whittlesey, Wythes and Wilson, Certified Public 
Accountants, 30 Church Street, New York City, addressed 
to Frank L. Crocker, Fsquire, 5 Nassau Street, New York 
City, appearing in the official files of the office of the Alien 
Pro];)erty Custodian and which was received by the office of 
the Alien Property Custodian on December 26, 1919, and 
which was sent to the office of the Alien Property 
31 Custodian by Mr. Crocker or the Didier-March Com¬ 
pany at the request of the office of the Alien Property 
Custodian. 

(12) Under date of February 4,1919, A. Mitchell Palmer, 
then Alien Property Custodian, issued an Order of Sale of 
the entire capital stock of Didier-March Company and other 
property and attached to the order a pros})ectus giving the 
history of the Didier-March Company, together with a 
statement, a copy of which is attached hereto marked Kx- 
hibit “B”. As is set forth hereinafter, said capital stock 
was not sold by the Alien Property Custodian, but pursuant 
to a resolution passed bv the Board of Directors on Mav 
27, 1919 the affairs of the company were liquidated. 

(13) On December 4, 1919, the directors of Didier-March 
Company passed the following resolution: 
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“The Deutsche Ton claim as fixed by the accouijitants was 
reviewed and order- paid in Liberty Bonds at it heir face 
value and the matter referred to Mr. Crocker t|o take up 
with their Washington office.” 1 

1 

Said Mr. Crocker was then Secretarv and Counsel of said 
Didier-March Company. 

(14) Under date of February 24, B)2() M'hittlesey, 
Wythes and Wilson, Certified Public Accountants, .‘U) 
Church Street, New York City, rendered a re])c|>rt to the 
Alien Property Custodian, Division of h]xaminati4ns. Boom 
308, Washington, D. C., headed “Didier-March j'ompany, 
T-11866 R-9394 CM-400, Liquidation” containii|g among 
other things the following statement: | 


•>*) 


“Deutsche-Ton Steinzeugwerke Aktiengesellschaft. ’ ’ 

“The amount of $23,369.88 at December 31, loio shown 
on schedule 9 as owing to this enemy represents th^‘ accrual 
of tlieir participation in the earnings of the Didi|‘r-i\Iarch 
Company for the years 1917, 1918 and 1919 as follows: 

1917 . $ll 0,180.78 

1918 . til,848.38 

1919 . I 1,340.72 


Total . $:p3,369.88 

“A copy of the contract on the basis of which tlie above 
mentioned accruals were made appears on schedule 16 of 
the report of Whittlesey and Wythes dated December 19, 
1918 and comments thereon are to be found on page 14 of 
said report. (Said comments are set forth in i)aragraph 
11 hereinabove.) 

“At a meeting held December 4, 1919 the directors of 
the Didier-March Company ordered the paymentj to the 
Alien Property Custodian of this claim, as fixed by the ac¬ 
countants in Liberty Bonds at face value.” I 

The amount of $23,369.88 set forth above was arjrived at 
as follows: 
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1917. 

Capital stock of Didier-March Co. $1,150,000.00 

Less deficit 12-31-16 . 576,772.82 

Net capital 12-31-16 . 573,227.18 

Net earnings for 1917 . 96,533.21 

Less 59^ on net capital above. 28,661.36 

Balance of earnings. 67,871.85 

15% of balance of earnings. 10,180.78 

1918. 

(^apital stock of Didier-March (.'o. $1,150,000.00 

Less deficit 12-31-17 . 494,239.18 

Net capital 12-31-17 . 655,760.82 

Net earnings for 1918 . 111,777.26 

Less 5% on net capital above. 32,788.04 

Balance of earnings. 78,989.22 

15% of balance of earnings. 11,848.38 

1919. 

Capital stock of Didier-March Co. $1,150,000.00 

Less deficit 12-31-18 . 403,075.68 

Net capital 12-31-18 . 746,924.32 

Net earnings for 1919 . 46,284.35 

Less 5% on net capital above. 37,346.22 

Balance of earnings. 8,938.13 

15% of balance of earnings. 1,340.72 

33 The balance sheets and the net income of the com¬ 
pany as determined by the same accountants are at¬ 
tached hereto, marked Exhibit 

A copy of said report of February 24, 1920 was trans¬ 
mitted to the above-named Mr. Crocker on March 1, 1920, 
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and ina- 
tlie Car- 


a photostat copy of an unsigned copy of the letteif of trans¬ 
mittal (now contained in the official files of the Alien Prop¬ 
erty Custodian) being attached hereto, rnarkecjl Exhibit 
“D”. On March 2, 1920 the said Mr. Crocker returned the 
copy of said rei)ort which had been sent him, to Mir. George 
P. Wagner, Mr. Wagner being an attorney in ^he Sales 
Division of the office of the Alien Property Custodian. A 
l)hotostat copy of the letter from Mr. Crocker to Mr. Wag¬ 
ner is attached hereto marked Exhibit ‘‘E”. } 

On March 2, 1920 the Division of Examinatiohs of the 
Office of the Alien Property Custodian addressed a letter 
to Messrs. Whittlesev, Wvthes cV: Wilson acknowledging' re- 
cei})! of said report, a photostat copy of an unsigjned copy 
of the said letter of acknowledgment (now contained in the 
official files of the Alien Property Custodian) being at¬ 
tached, marked Exhibit “E-1”. | 

(15) On March 15, 1920 the real estate, plant, 
chinerv of Didier-March (Company were sold to 
borundum Com})any, the form and manner of sai(} sale be¬ 
ing evidenced bv minutes of the meeting of the J^oard of 
Directors of the Didier-March Company held on March 24, 
1920, a i)hotostat coj)}* of said minutes being attached 

hereto, marked Exhibit ‘‘F’’. i 

o4 On the 9th day of March, 1921, at a meeting of the 

stockholders of the Didier-March Company, the sec¬ 
retary reported that the affairs of the Company had been 
substantially settled, adjusted and liquidated and tl^e Board 
of Directors had authorized and directed the officeis of the 
Comi)any, by, under and with the advice of counsel of the 
Company, to take immediate stei)s to obtain the di>-solution 
of the cori)oration under the laws of the State of >kiw Jer¬ 
sey. Such ])roceedings in dissolution were held and carried 
out llirougli the Chancery Court of the State of New Jersey, 
tli(‘ dissolution having been comi)leted in the year 1926. 

There is attached hereto, marked Exhibit “G” ])hotostat 
copy of a document ai)i)caring in the official files of the 
Alien Pro])erty Custodian and which purports to 1)^ a copy 
of a receii)t for certain of the i)roceeds of the li(iiiidation 
of said Didier-March Company. 

(16) The Alien Property Custodian when he se zed the 
stock of Didier-March Company as aforesaid, set u]) an 
account designated as Trust No. 11866 in the name f)f Stet- 
tiner, to wdiicli account or trust there was to be cd'edited. 
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and ill which account or trust tliere was to lie lield, all 
money and i)ropert:\’ seized by him as the property of Stet- 
tiner, and all proceeds therefrom and income thereon and 
increment thereto. Likewise when the Alien Property Cus¬ 
todian seized'all the right, title and interest of Deutsche 
Ton ill and to the contract dated May 16, 11)12, and all the 
rights, privileges and benefits granted to or conferred upon 
Deutsche Ton by said agreement as hereinabove stated, he 
then set up an account designated as Trust No. 32429 

35 in tiie 'name of Deutsche Ton, to which account or 
trust tliere was to be credited, and in which account 

or trust there was to be held, all money and ])roperty seized 
by him as the property of Deutsche Ton, and all proceeds 
therefrom, and income thereon and increment thereto. 

The United States Liberty Loan Bonds and cash received 
by the Alien Property Custodian in the month of March, 
1921, from the Didier-March Company and representing 
or being a distribution of a portion of the net proceeds of 
the rKpiidation of said Didier-March Company as afore¬ 
said, were credited by the Alien Property Custodian wholly 
to the account Trust No. 11866 in the name of Stettiner, and 
no part thereof was credited to the account Trust No. 32429 
in the name of Deutsche Ton; and the Liberty Bonds and 
cash subsequently so received by the Alien Property Cus¬ 
todian from Didier-March Company were likewise wholly 
credited when received to Trust No. 11866 in the name of 
Stettiner. 

No part of any Liberty Bonds or money or other prop¬ 
erty received by the Alien Property Custodian from Didier- 
March Company was or has been credited by the Alien 
Property Custodian to Trust No. 32429 in the name of 
Deutsche Ton excejit the Liberty Bonds and cash trans¬ 
ferred ])y the Alien Property Custodian from Trust No. 
11866 in the iiame of Stettiner to Trust No. 32429 in the 
name of Deutsche Ton, as is stated hereinafter in para¬ 
graph numbered (17) and the income therefrom and in¬ 
crement, if any, thereto. 

(17) On August 3, 1923 under the provisions of the Act 
of March 4, 1923, called the Winslow Act, Deutsche 

36 Ton filed a claim for the payment to it of $10,000, a 
copy of said claim being attached hereto marked Ex¬ 
hibit ‘‘H”. On February 29, 1924 a memorandum was 
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made by the Chief of the Corporation ManagenientjDivision 
and approved by the Alien Property Custodian; d copy of 
which is attached hereto marked Exhibit j 

On March 8, 1924 there was transferred by tjie Alien 
Property Custodian from Trust No. 11866 in favor of Stet- 
tiner to Trust No. 32429 in favor of Deutsche Ton j the sum 
of $27,279.88 made up as follows: | 

Bonds $23,000 U. S. Liberty Loan 2nd Issue.... $^3,000.00 
Interest on above being i)roceeds of coupons due 

r)-15-20 to 11-15-23 inclusive. |3,910.00 

Balance of cash to complete principal payment | 
$23,369.88 ..*. I 369.88 


Total cash and bonds transferred to the 
credit of the trust. $^7,279.88 

Photostat copies of the ledger accounts kept by tl[e Alien 
Property Custodian for the trust in favor of Deuts<jhe Ton 
and Stettiner are attached hereto as Exhibits and 

‘ ‘ K ” 

The aforesaid transfer of the Libertv Bonds aiiid cash 

w I 

was made without any notice to Stettiner. | 

(18) On May 19, 1924 the Alien Property Custodikn paid 
from Trust No. 32429 to the Attorney in Fact for Deutsche 
Ton the sum of $9,900 on its claim No. 16907 filecj under 
the Winslow Act represented by U. S. Liberty Bondf; 4^4% 
in the sum of .$9,801, with coupons attached and ch^ck for 
.$99.00. Subsequently there were four interest ])ak’ments 
made to Deutsche Ton under said claim in the aggregate 

sum of .$4,496.46, making total payments under claim 
37 No. 16907 to Deutsche Ton of ,$14,369.46. j 

The aforesaid payment to Deutsche Ton wate with¬ 
out notice to Stettiner. 

(19) On December 26, 1923, under the provisions of the 
Act of ^farch 4, 1923 called the Winslow Act, Stettintr filed 
a claim for the payment to it of $10,000, a copy of said 
claim being attached hereto marked Exhibit “L’\ j 

On September 24, 1924 the Alien Property Custodian 
paid from Trust No. 11866 to the attorney in falct for 
Stettiner the sum of ,$9,900 on its said claim filed un4er the 
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Winslow Act. Subsequently, there were five interest pay¬ 
ments made to Stettiner under said claim in the aggregate 
sum of $54,^^00, making total payments under said claim to 


Stettiner of $64,200. 


(20) Pursuant to the Settlement of War Claims Act, 
March 10, 1928, Deutsche Ton filed a claim with the Alien 
Property Custodian for the balance remaining in Trust No. 
32429 in its favor, consenting to the retention bv the 
Custodian of 20% thereof as required by said Act, the claim 
being given No. 770. On February 19, 1929 Stettiner filed 


a similar claim, its claim being given No. 2589. Both claims 


are still pending and undetermined by the Alien Property 


Custodian. 


SPIER WHITAKER, 

BAKER, SELBY & RAVENEL, 

Attorneys for Deutsche 
Ton and Steinzeug Werke A, G, 
HENRY B. MORROW, 

MILTON H. WALLACE, 

(X)LLADAY, McGARRAGHY, PETTUS & 
WALLACE, 

Attorneys for Stettiner 

Chamotte Fabrik A. G. 
THOMAS E. RHODES, 

Special Assistant to the Attorney 
General, Attorney for IDxward 
Sutherland, Alien Property Cus- 
fodian, and Walter 0. Woods, 

Treasurer of the United States. 
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38 Ex. A. I 

I 

Copy. j 

Alien Property Custodian. Received Dec. ‘.jd, 1919. 
Noted-,-. Ans’d-,-. | 

Whittlesey, Wythes & Wilson, Certified Public Accc^untants, 

30 Church Street, New York. I 

W. S. Whittlesey, C. P. A. H. A. Wythes, C. P. A. F. J. 

Wilson, C. P. A. j 

June 51 1919. 

Frank L. Crocker, Esq., I 

5 Nassau Street, j 

New York City. j 

Dear Sir: j 

Re Didier-March Company. | 

j 

In compliance with your inquiry for information [i*elative 
to the actual Capital Invested in the Didier-Mardh Com¬ 
pany so that the 15% of the earnings which the Deutsche 
Ton and Steinzeug Werke is entitled to under the tprms of 
the contract dated. New York, May 16, 1912, caiij be de¬ 
termined, we submit herewith figures relative to jcapital, 
etc. invested by Stettiner Chamotte Fabrik and othe^ stock¬ 
holders in the Didier-March Company at December 3|l, 1916, 
as follows: I 



32 


WAT.TKR O. WOODS ET AL. VS. DEUTSCHE 


o 

-3 

o 

3 

s 


gSS§g8iS8S8S8S8 


o 

o 

o 

o 


g|8: 

00^ COI 


' I 


o ^ ^ I 


COX'M—C0r^ci»0«0 3-^»0 
O « CC CM ^ 


CC 

CC 


o 

00 

c 

& 

o 


ei 

N 

'S 

ci 

iX 


oo 

C 

o 

t: 


a 

.a 

> 


o 

o 

o 

«» 




00 

is 

_o 

a 

« 

es 


X 

_o 

"a 

V 

CO 


s 

a 


3 o 


« § £ 
t5C.S eJ 

C -S C 

= g o 

fc« 


a 

1.1 

a 


o 


X 


o_: 3 • - sc 
o o • • c 

C ^ = bc 

w • , O O g 

bC •C'^"'^.£'S;— 

«s . 3^ C Cj2q2 
X S' a 

« S gC-.S<«i;| 




88 

QQ 


CM X 
CM CM 



K 



c 



.£ 






a 



u 



o 


• 

’w 


1 

s. 

• <y 

• ■*.> 


CO 

!co 

w 

*5 

c* 

oiT 

X 

c 

: 

b. 

w 


■s 

• c; 

CO 

a 

b. 

• a 

;Eti 


Q 



- 

. c 

2 

X 

• c 

es 


• ^ 

« 




*bZ 

. a 


•»a 


X 

c 

a 

V a 

d 

a. 



C 

•a 


c o 

i s 
J 5 


OO 
lO 
X CC 


o 

*c 


o 

to 


3 3 


o 

3 

.i 

.iC 

u 

o 

X 

*a 

■w 

*E 

a 

o 

b. 

o 


o 

SI 

X 

X X 


3 p 

3 

3 3 


X 1-5 




'B c 

O 

ji; 

a <= 

V 

X 

£ J 

C 

"o*? 

o 

X 2 

l-H 

gg 

P 

^ NM 


S3 

PC 

ZJ 


o 

■w 

tj 

o2 

CC 

^02 

c . 

C"^ 

o c 

o 2 

E g 

£ *- 
3 O 

ss 

£*« 
o £ 

0-3 

ua, 

c 

X X 

X ® 

&> o 


b. b. 

a a 

a Si 


CT a 

'x "x 


88 


^ to 
XX 


♦a b" — 

O « t 
fl js.a 
C -b;' X 

a Ofe 

o'^a . 

5 2® 

b, £ a 
« « £j= 

c "£ «s "3 

w «;!= ® 

-g^O-o 
b, c 
CO M ® 
3.S O 
Q « 

o N -fc* b. 

c V jy 

C 

“3 O 

O r. 

*“ cco 

' ^ S c 
®c® 

X « 
O) jC 
i Ca 
a X 

.£2x3 

8c2^" 

to 


5« 

.it; « 
w ts: 

2 .£ 

CO 


S a 


A _ 

^ 3 

SQ 

b. 

X b. 


’8S 

to 


o 

o 


X 


o 

o 


X 


o 

X 


1^ 

o 

X 

CM 


o 

X 

CM 






















7/25/10 500 shares Preferred Stock to Stettiner Chamotte Fahrik 50,000.00 Cash or liabilities liciuidated. 

and Deutsche Ton and Steinzeug Werke. 

6/14/11 1000 shares Preferred Stock to Stettiner Chamotte Fahrik. 100,000.00 Cash or liabilities liquidated. 

G/19/11 244 shares Preferred Stock to Hentschel, Ilohmann <fe 24,400.00 Cash or liabilities liquidated. 

Drory. 
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40 For Advancesy etc., by Stettiner Chamotte Fabrik, 
Including Interest Accruedy Represented by Bal¬ 
ances at December 31, 1916, as Adjusted Per Re¬ 
port of Whittlesey and WytheSy Dated December 
19, 1918 {Schedule 6). 


Loan Account . $24,827.49 

Tradino: Account . 111,494.34 

First Mort^a^e Bonds. 500,000.00 

Accrued Interest on above bonds. 45,000.00 


$681,321.83 


The total of the above mentioned items is $1,831,321.83. 
The total book value of the Capital Assets of the Didier- 
!March Com])a:ny at December 31, 1916 as shown by the re- 
])ort of Whittlesey and Wythes is $1,618,821.25 before de- 
ductinir depreciation. We submit this amount for coni- 
])arison with the total above. 

On Wav 12, 1912 the Potterv Factorv was sold to the 
Deutsche Ton and Steinzeu^s: Werke. From this sale there 
was realized for factory site, building’s and ecpiipment 
$238,195.97 and $92,592.9*9 for raw materials sui^plies. etc. 

Pavment for the above amount was made to the Hidier- 

♦ 

iMarch Com])any by a])plying thereto the balance due to 
the Deutsche Ton and Steinzeug Werke on the books of the 
Didier-^Iarch ^ Company and the remainder was settled 
through the Stettiner Chamotte Fabrik bv charges to its 
trading account. As this transaction was completed ])rior 
to December 31, 1916 the amounts shown above as due to 
Stettiner Chamotte Fabrik on that date represent the bal¬ 
ances after the payment for the sale of Capital Assets had 
been completed. 

We trust that the figures submitted and our comments 
thereon will be of assistance to vou in determining the “Ac- 
tual Ca])ilal invested by Didmar”. 

Should vou desire anv further information we would bo 

* » 

pleased to furnish it if available. 

Kespect fully yours. 


F JW :H. 






Didier-March Company. 
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Didier-March Company. 

Balance Sheet September SO, tOtS, as Shown bp the Books. 
Prepared by Wliittlesey & Wythes, Certified Puiilic Accountants, 
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Net Income. $155,885.78 $96,533.21 $111,777.26 $46,284.35 
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44 Ex. D. 

March 1, 1920. 

Frank L. Crocker, Esq., 

5 Nassau Street, 

New York Citv. 

mf 


Re Didier-March Co. 

Dear Mr. Crocker : 

TYe have just received from Whittlesey, Wythes & Wilson 
two copies of their report under date of February 24, 1920, 
one of which is herewith enclosed. The other will remain 
on file with this Bureau. 

If the accountants have alreadv sent one to vou, will vou 
kindly return this to our file. 

Respectfully yours, 

GPW. V. 

Enc. 

Received at New York Office-, -. 



Ex. E. 


CM. File. 

File. 

Frank L. Crocker, 5 Nassau Street, New York. 

March 2, 1920. 

George P. Wagner, Esq., 

110 IVest 42nd Street, 

New York Citv. 


Didier-^Iarcli Company. 

Dear Mr. AVagner : 

Herewith I return to you the copy of Whittlesey, AVythes 
& 'Wilson's re])ort dated February 24, 1920, which Mr. 
Guffey sent to me. 

Yours sincerely, 

F. L. CROCKER. 


C/M. 

Enclosure. 

Received at New York Office 
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CM. File. 


Ex. E-1. 


Didier-March Company. 


Exams. T11866, R9394, CM400, Liquidatic^n. 


March 1920. 

Messrs. Whittlesey, Wythes & Wilson, j 

30 Church Street, | 

Xew York City. j 

Dear Sirs: | 

1 

We acknowledge receipt of the original and oni copy of 
your report on your audit of the books and records of 
Didier-March Company, made by you under ins|:ructions 
from this Division dated December 3, 1919. j 

Please submit as promptly as possible your bill for serv¬ 
ices, stated as requested in the seventh paragraph of our 
letter instructions. 

When your bill is paid, kindly send this Division duplicate 
receipted statement. 

Verv trulv vours, 

DIVISION OF EXAMINATIONS, 

Bv- . i 


.MEW/eg. 


Ex. F. 


(\M. File. 


I 

Minutes of a Meeting of the Board of Directors Didier- 
March Company, Held at the Office of Frank L. procker, 
Xo. 5 Nassau Street, in the Borough of Manhattan, New 
York City, on Wcd)icsday, March 24, [1915]* 19115, 1920, 
at 11 o'clock. Pursuant to Due Notice, ! 


There were present Messrs. Edward M. Mcllvain, George 
H. FI inn, Frank R. \"alentine, of the Directorate. 

Frank L. Crocker, counsel for the Company, and George 
A. Balz, General Manager, were also present. 


[•Fi^aires enclosed in brackets erased in copy.] 
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The minutesiof the meeting of February 19th were read 
and approved. 

Mr. ^Icllvain reported that he had found it unnecessary 
to borrow anv monev as authorized at the last meeting be- 
cause the receivables liad more than taken care of tlie ex¬ 
penditures. 

The Treasurer reported bank balances as follows: 

Balance on Hand March 22nd^ 1920. 


Perth Amboy Trust Company. $2,593.96 

National Bank of Commerce, New York City . . . 24,530.83 

American Trust Co., New York City. 465.12 

First National Bank, Perth Amboy. 10,113.15 

Earitan Trust Co., Perth Amboy. 4,618.43 


$42,321.49 

Deposits March 23rd . 727.33 


$43,048.82 

48 Withdrawals March 23rd . 2,143.22 


$40,905.60 

DIDIER-MARCII CO. 

V. VON HARTZ, 

Assi. Trrasnrer .'’ 


Mr. (b’ocker submitted a re])ort on the sale with the 
written a])])roval of the Alien Property Custodian which 
was ordered s])read upon the minutes: 

“1, Francis P. Oarvan, Alien Pro])erty Custodian, being 
the holder and owner of all the issued and outstanding 
capital stock of Didier-March Coni])any, do hereby a])prove 
and confirm the sale of the idant and other pro])erty of 
Didier-March Company, set forth in the annexed terms of 
sale, to Carborundum Company for Four Hundred and 
Twenty Thousand Dollars ($420,000); and I do request the 
Board of Directors and executive officers of Didier-March 
Company to take the necessary ste])s to execute and carry 
out the said sale. 

In witness whereof 1 have hereunto signed my name as 
Alien Propertv Custodian, this 23rd dav of March, 1920. 
(Signed) FRANCIS P. GARYAN, 

I As Alien Property Custodian. 
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af4. 


Didior-March Company. I 

Terms and Conditions of Sale of Plant and Other property 
to be Held on March 15, 1920, at 12 o^Clock N^oon. 

1. All the real estate of the Company in New Jj?rsey, its 
entire plant and e(|iui)ment, and all supplies and ^nanufac- 
1 11 red ])roduct on hand, reserving only such supplies and 
liroduct as may he necessary to till the outstancling con¬ 
tracts, if any, existing at the time of sale, refejrence to 
which is hereinafter made, together with all the interest of 
Didier-^March Company in and to the name ‘‘Didier” as 
applied to clay products, will be sold at public aijiction in 
one parcel. j 

49 2. The said sale may be adjourned fromi time to 

time by announcement at the time and pface ap- 
])ointed for such sale or such adjourned sale or siijles, and 
without further notice or ])ublication may be held on any 
day to which the same may have been adjourned. 

3. No bid will be received unless the person olYering to 
bid shall de]iosit with the com])any at or before the time 
he makes his bid a certified check for $10,000 as aj pledge 
that he will make good his bid in case of acceptaijice; de¬ 
posits from unsuccessful bidders will be returnee^ at the 
close of the bidding or as soon thereafter as practjical. 

4. The said ])roperty will be sold only to Ameridan citi¬ 
zens, or cor])orations incor})orated within and under the 
authoritv of the laws of a state or territorv of thelUnited 
States or of any of its insular ])ossessions; but the Com- 
])any shall have the right to exclude from bidding at any 
such sale and/or from purchasing or otherwise acquiring 
the above described property, any corporation wihich it 
shall, after investigation, determine to be controller, man¬ 
aged or operated, wholly or mainly, by or for the Recount 
or benefit of a i)erson or i)ersons not a citizen or ditizens 
of the United States or of its insular possessions. 

5. The right is reserved to announce at the opening of 

said sale or at any time ])rior thereto an upset or mitiimum 
price for the ])roi)erty to be sold. 1 

G. After all bids have been made, the Company, i‘;s rep- 
re.sentative. or the auctioneer conducting the sale, shall de¬ 
clare the bidding to be closed and the bid of the Ijighest 
bidder shall be subject to acceptance by the Company Iwithin 
thirty (30) days, during which time the Company! shall 
have the right to reject all bids. 
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7. Upon acceptance of the bid of the highest bidder as 
above provided, the purchase price shall be paid within 
the following periods from the date of such acceptance (but 
the amount deposited prior to the bidding shall be credited 
upon and deducted from the first payment scheduled 
below): 

One fourth within five (5) days; 

Another fourth within thirty (30) days; 

Another fourth within sixty (60) days; 

And the balance within ninety (90) days. 

All payments shall be made to the Company and shall 
be in cash or bv check certified and pavable as here- 
50 inafter i)rovided. All payments made more than 
five (5) days after date of acceptance of bid shall 
bear interest at the rate of six per cent, per annum from 
such date of acceptance. 

8. In case the bidder whose bids shall be accepted and 
who shall be declared the purchaser of said property shall 
fail to make good his bid, the deposit made by him prior 
to bidding as above i)rovided, and any payments in addi¬ 
tion thereto upon the i)urchase price made as herein pro¬ 
vided, shall be applied toward payment of the expenses of 
a resale or resales and toward making good anv deficiencv 
or loss upon such resale or resales. 

9. Upon the completion of the payment of the said pur¬ 
chase price, the company will execute and deliver to the 
purchaser good and sufficient deeds and instruments of as¬ 
signment and sale, conveying title to the property ])ur- 
chased free and clear of all encumbrances, except as here¬ 
inafter set forth and will deliver possession thereof to the 
said purchaser. 

10. The Company will reserve and withhold from the 
sale such raw materials and manufactured products, if any, 
as shall be bv it deemed necessarv to the fulfillment of anv 
contract which shall be uncompleted at the time of sale. 
Such raw materials and manufactured products will be 
specified to ])rospective ])urchasers before the sale is held, 
and the company reserves the right to maintain the same 
at the plant until the completion of the said contracts but, 
in any event, not later than July 1st, 1920. The company 
also reserves and withholds from the sale all its books, 
records and papers pertaining to any uncompleted work 


: ss^jppY 


'udsmpunj \ 

*'S9Jd ‘aNOi T -a 
‘ANYJKOO KIiaNIlHOaHVO SHX 

*0661 

*pioiuo[(l(Jiis pm? 

0|i?s JO snuo; .'oUioSoaoj oi[| o) poL‘({ns ip? 'joo.ioip |piiioooi? 

(000‘0I$) sai?i[op puusuoip iioj^ popsodop si?i[ pfii? ‘iioi| 
-oiu? opqnd p? poaojj^o AT?p sii{^ Auudiuop ip-nq^-.io^piQ; jo 
Apodojd joipo puB ;m?pl oq; *ioj (000‘0o1'i|^) ^-.njpo^'puus 
-noq; ApiOAv; pm? pojpunq anoa Idd pou-oisMopuil oqx 

'OoGI 'l Apip 

‘puoAOq )ou ;iiq ‘[i|uu Auuduioo oq; ac^ A'|.iodo.id sq jo osn 
pii?S' oqi 0} loofqus opT?ni si oji?s oqi pm? ‘L‘l 

i>UTpm?;s|no spu.iqioo sq jo uoipqluioo oiq A.iiisspoou 0([ 
Ai?iu siJ p[os sosiiuoad pm? quqd oiq jo qoiuu os osu cq q{i5u 
oq:^ soAJOso.! Am?duioo oq; 'os[\r *o[i?s oqi iq popiq))ui \oii 
oivt siuoq piL>so.ioji? oqi ‘o.iojo.ioqj^ ’joo.ioq ).n?d opi?iu 
pm? nY,, poq.ii?m st qoiqAV o;o.ioq qiouio[ddns oq^ ui qpoj 
;os Apiodo.id oq; jo Aiuiduioo oq^ a(| uoqiiop.i oq; oq?qs 
-sooou |[TA\ ‘OoGl ‘^JL q')-n?]v’ uo ssoinsii([ [Mpidmooiiil qq 

Mojo.ioq^ qiouiAi?d uo so*iou 
;q.op-AqiOAv:^ pniso.ioju oq; oqi?| o; )iioui).n?do(j; .n?,^^ oqi 
JO ;q.oi.i oq; ;dooxo soouu.iquiuouo [[i? jo oo.ij sr oiiius 
oqi q?q| poop.iopuu si q puu oq?s oiq jo omi) oq; jc 
JT? 0q?;so {t?o.i oqi o; opi; oq^ jo qiodo.i i? qsuunj qiAv 
AUi?dui03 ;snjx ^ oonicjimo oi)ix Aosaof a\ox oilj] 7.I 
•qioiupudoQ .n?^YV .P sjosiuAddy jo p.n?oq oq; jo uoisuo 
-op oqi U10.1J q?oddt? o; so.iisop .losuqo.ind oq; q?q; ;uoao 
oqi III .iojo.ioq; iioiq?aopisiioo oqinbopi? si? xq ai?iu qinoo oiq 
SI? qinoim? .loipo qons jo qioiiiARd oq| .10 ‘.losuqo.ind oq; 0| 
0^*qx8‘0l$' qiouiAi?d oiq uodu oim?s oq^ oqi?; o; qioj.u;aT?d 
-0(1 .im\Y ^d^ .P ^d^ pol'qns spssi? oq| jo ui?d st? 

p{Os oq qiA\. ApiodoAd oiq pm? p.iUAM? siq; poqloooi? ;oii si?q 
Aiiuduioo oqj^ 'jojojoq; 0i'CX8‘0l$ d pop^UAvi? pm? Aiiifdiuoo 
oq:^ JO spm?| ai?|o oq; jo so.ior? ;q.oio-AqiOA\; Ap;i?uj;ixojd 
-d^ piiosay iiBqji?^ ^d^ ^d^ iioqi?; s^q juoni 

-iuoAO{) so;i?;g P^>;iurx oq; jo ;iiom;ji3doQ jt?^\\^ oq^ *XI 

’0S6T ‘;sx A^np ^ueq; 
jo;^] ;oii ;nq spjoooj put? sqooq piiss oq; q;i*Y puB 

uodn qjOA\ piiB ui^;uibui 0; ;i o;qBuo 0; ;u^;d oq; ;i? jiuooj 
oSi2Jo;s pm? oo^qo o;T?nbopt? ^oSj'eqo jo oojj ^OA^q n^qfe pu^ 
qjOA\ poqsiuqun aub 0; .oUi;t?;oj soij;uo ut^;uoo ipiijAv jo 

Cf 


*xjvHOsmasaox3iXHV aHaaAv-onazxiaxs 7-xox 


42 


WALTER O. WOODS ET AL. VS. DEUTSCHE 


7. Upon acceptance of the bid of the highest bidder as 
above provided, the purchase price shall be paid within 
the following periods from the date of such acceptance (but 
the amount deposited prior to the bidding shall be credited 
upon and deducted from the first payment scheduled 
below): 

One fourth within five (5) days; 

Another fourth within thirty (30) days; 

Another fourth within sixty (60) days; 

And the balance within ninety (90) days. 

All payments shall be made to the Company and shall 
be in cash or by check certified and payable as here- 
50 inafter i)rovided. All payments made more than 
five (5) days after date of acceptance of bid shall 
bear interest at the rate of six per cent, per annum from 
such date of acceptance. 

8. In case the bidder whose bids shall be accepted and 
who shall be declared the purchaser of said property shall 
fail to make good his bid, the deposit made by him prior 
to bidding as above provided, and any payments in addi¬ 
tion thereto ui)on the ])urchase price made as herein pro¬ 
vided, shall be applied toward payment of the ex])enses of 
a resale or resales and toward making good any deficiency 
or loss upon such resale or resales. 

9. Upon the completion of the payment of the said pur¬ 
chase price, the company will execute and deliver to the 
purchaser good and sufficient deeds and instruments of as¬ 
signment and sale, conveying title to the property pur¬ 
chased free ajid clear of all encumbrances, except as here¬ 
inafter set forth and will deliver possession thereof to the 
said purchaser. 

10. The Company will reserve and withhold from the 
sale such raw materials and manufactured products, if any, 
as shall be bv it deemed necessarv to the fulfillment of anv 
contract which shall be uncompleted at the time of sale. 
Such raw materials and manufactured xmoducts will be 
specified to prosi)ective purchasers before the sale is held, 
and the company reserves the right to maintain the same 
at the plant until the completion of the said contracts but, 
in any event, not later than July 1st, 1920. The company 
also reserves and withholds from the sale all its books, 
records and papers pertaining to any uncompleted work 
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or which contain entries relating to any unfinished work 
and shall have, free of charge, adequate office anq storage 
room at the plant to enable it to maintain and work upon 
and with the said books and records until, but hot later 
than, July 1st, 1920. | 

11. The War Department of the United States iGovern- 
ment has taken for the uses of the Raritan Arsenal ap¬ 
proximately twenty-eight acres of the clay landtf of the 
company and awarded it $10,815.70 therefor. The (^ompany 
has not accepted this award and the property will', be sold 
as part of the assets subject to the right of the '\|V’ar De¬ 
partment to take the same upon the payment of $1|0,815.70 
to the purchaser, or the payment of such other an|ount as 
the court may fix as adequate consideration therefc^r in the 
event that the purchaser desires to appeal from the de¬ 
cision of the Board of Appraisers of the War Department. 

12. The Xew Jersey Title Guarantee & Trust Company 
will furnish a report of the title to the real estate at 

51 the time of the sale and it is understood that the 
same is free of all encumbrances except the right of 
the War Department to take the aforesaid twenty-eight 
acres on ])aynient therefor. 

13. Uncompleted business on IMarch 15, 1920, wilf neces¬ 
sitate the retention by the company of the propc^rty set 
forth in the supplement hereto which is marked ‘‘JV” and 
made a part hereof. Therefore, the aforesaid itdms are 
not included in the sale. Also, the company reserves the 
right to use so much of the plant and premises sold as may 
be necessary to the completion of its contracts outstanding 
oil M arc'll 15, r.)20, and the sale is made subject to tlie said 
use of its propertv bv the companv until, but not bevond, 
duly 1, 1920. 

The undersigned lias bid P^our hundred and twent]c thou¬ 
sand Dollars ($420,000) for the plant and other property 
of Didier-^March Company this day offered at publ|ic auc¬ 
tion, and has deposited Ten thousand dollars ($10,d00) on 
account thereof, all subject to the foregoing terms of sale 
and sup])lenient. 

Dated, March 15, 1920. 

THE CARBORUNDUM COMPANY, 
By F. J. TONE, Pres,, j 

Purchaser. 

Address;-. 
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I hereby certify that The Carborundum Company bid 
Four hundred and twenty thousand Dollars ($420,000) for 
the property described in the foregoing: terms of sale, 
pursuant to the terms thereof, and was the highest bidder 
at such sale conducted bv me. I declare the bidding closed 
and the said bid is received subject to acceptance by the 
company according to the foregoing terms and conditions 
of sale. 

Dated March 15th, 1920. 

i CHARLES F. DITCHEY, 

Auctioneer, 


A. 

Didier-March Company. 

Finished and Unfinished Products, Paw Materials and Sup¬ 
plies, and Miscellaneous Portable Property In- 
52 eluded Among That to be Sold by Didier-MareJi 
Company as of March 15, 1920. 

(A) Finished & Unfinished Products: 

(1) 850,000—9" and 9" series fire clay and silica brick. 

(2) 15 net tons of second quality fire-clay retorts. 

(3) 3()5 net tons of miscellaneous stock special shapes. 


(B) Raw Materials: 

(1) 7 net tons silicon-carbide (third quality). 

(2) 1015 net tons of Xo. 1 fire-clay. 

(3) 460 “ 2 “ 

(4) 230 “ broken saggers (grogg). 

(5) 15 ‘‘ “ calcined flint clay. 

(6) 140 “ ganister rock. 

(7) 12 “ “ “ miscellaneous fire-clays. 


(C) Sundry Factory Supplies: 

(1) Xails, scre-s, bolts, rivets. 

(2) Pipe and fittings. 

(3) Electrical supplies. 

(4) Tool steel, strip, bar and sheet iron and steel. 

(5) Clay-working machine and machine tool repair parts. 

(6) 1,000 gallons of press oil and lubricating oils. 

(7) 30,000 board feet of miscellaneous lumber. 
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(D) Miscellaneous Portable Property: 

(1) Steam shovel. 

(2) Xarrow gauge locomotive and cars. 

(3) Four (4) horses, wagons and harness. | 

(4) Hand tools. j 

(5) Electric storage battery truck. 

(6) Gasoline driven clay digger. 

(7) Spare motors and parts. 

(8) Iron and steel scrap. 1 

(9) Laboratory equipment and supplies. | 

(10) Office furniture, fixtures and equipment. 

(11) Two (2) Ford ilotor trucks. 

(12) Portable brick presses, batteries, industrijil cars & 
trucks. 

(13) Patterns, moulds, pallets and dies. 

(14) Portable machine tools and equipment. 

Note.— The foregoing represents items of sundry prop¬ 
erty as of March 1, 1920, subject to correction at the date 
of the sale with respect to Finished and Unfinished 
l^roducts, Kaw Materials, and Sundry Factory ^upplies; 
Although a reasonable degree of accuracy in the ^^repara- 
tion of the foregoing items has been aime(| at, the 
53 respective quantities are not guaranteed. 1 

(E) The following reservations and exceptions represent 
items of ])ro])erty which are required in the comple|tion and 
fullillment of uncompleted contracts and unfilled orders on 
the date of the sale, and the items hereinafter enumerated 
will be withheld from the sale by the company. Ijn every 
instance the (luantities specified for reservation lare not 
included in items (A), (B) and (C), and may ther(|}fore be 

considered in addition thereto: 1 

1 

(1) U]) to 300 gallons of press and lubricating oijs. 

(2) All coal and other fuel on the premises, en refute and 

still to be delivered under the Company’s contract}, which 

expires on March 31, 1920. | 

(3) Up to 255,000—9" and 9" series fire-clay briik. 

(4) Up to 90 net tons of miscellaneous stock i special 

shapes. j 

(5) Up to 800 net tons of crude and/or dried clhys and 

sand. 1 
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(6) Up to G,000—9" and 9" series silicon-carbide re¬ 
fractory brick. 

(7) Up to 200 net tons of calcined clay and'or broken 
saggers. 

(8) Up to 25 net tons of silicon-carbide. 

(9) Up to 4,000 board feet of pattern and mould lumber. 

(10) All packing lumber, clay bags and other containers. 

(11) All packing materials, such as straw, hay and ex¬ 
celsior. 

All of the foregoing not required in the comx^letion of 
the said contracts will become the ])roperty of the 
purchaser. 

F. L. C. 


(12) All moulds, patterns, dies and pallets used in the 
manufacture of silicon-carbide refractory materials. 


(13) All moulds, patter.^;?, dies and pallets indentified 
with the following marking to wit: “Property of the Ord. 
Dej)!. U. S. A.“, as well as all moulds, patterns, dies and 
pallets used in the manufacture of materials for the Inter¬ 
national Coal Products Corporation or for the Ordnance 
Department of the U. S. Army, as their res])ective interests 


may appear. 

(14) All stable supplies. 

(15) All drawings (originals and copies) and other 
records pertaining in any way to the Company's engineer¬ 
ing and construction business. 

(16) All finished products, unfinished products or ma¬ 
terials in ])rocess (other than the raw materials herein¬ 
before listed under Section (B) required in the completion 
of all unfinished or uncompleted orders or contracts; such 
finished and unfinished products and materials in process 
have not been included under either sections (A) or (B). 


54 The Didier-^Iarch Company further reserves the 
use, without cost to it, of any part or parts of its 
office and ])lant and their respective equipment, which may 
be necessary to the production and shipment of all unfilled 
orders or uncompleted contracts on the date of March 15/20. 

DIDIER-MARCH CO. 

F. L. CROCKER. 

F. J. TONE. 
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1 

Didier-March Record of Bids March 15/^0. 


Alpers. 

25 M 


Haebler. 

Metzler. 

Bass. 

Carborun^ 

um 

50 M. 

100 M. 

125 M. 

260 ]\j[ 


210 

150 

175 

285 


230 

200 

215 

295 



225 

255 

310 1 



250 

270 

320 1 


265 

280 

330 


275 

315 

340 1 


281 

325 

355 1 



290 

335 

365 1 

1 


300 

350 

380 

1 



360 

390 

1 

1 

1 



375 

405 

1 

1 



385 

420 




400 


1 

1 



410 


1 


Name. 


Address. 


1 

2 

3 

4 
3 
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A. Greeiibauni.177 High St., Perth 

B. Goldman.131 State Street, Perth 

Isaac Alpers.Smith & Hobart Sts., Perth 

George A. Bass.7th & Olive Sts., St. Louis. 

Kobert J. .Metzler.21 Mechanic St., Xewailk, N. J. 


Ambov. 

Amboy' 

Amboy. 


6 Theodore Haebler.760 St. Ann’s Ave.l Bronx. 

7 The Carborundum Co.Niagara Fallsj N. Y.” 

1 

On motion duly made and seconded, it was unanjimously 

Resolved that the sale of the plant and other assets of 
the corporation referred to in the foregoing terms of sale 
made to the Carborundum Company for $420,000 be and the 
same hereby is approved and the Executive Officers of this 
corporation be and they hereby are authorized and directed 
to execute the necessary deeds and other instruments of 
conveyance to carry out the said sale. I 

]Mr. Crocker reported that he had been in con^^erence 
earlier in the day with the attorney for the Glovei: West 
Company, and on motion duly made and seconded, | it was 
unanimouslv 
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Eesolved that counsel be and he hereby is instructed to 
take the necessary steps to cancel the contract of this corpo¬ 
ration with the Glover West Company on such terms as to 
relieve this company of all obligation in the premises. 


Mr. Balz reported that during the interim between the 
sale and the confirmation he had acted as intermediary in 
accepting certain favorable orders for materials which the 
Carborundum Company had approved upon the under¬ 
standing that it would receive the benefit if the sale was 
carried out and that otherwise Didier-March would be the 
beneficiary. Mr. Balz's action in the premises was 
56 unanimously approved. 

Counsel reported that he had agreed with the 
attornev for Mr. Balz to consent to a reference of issues 
raised by the suit to determine Mr. Balz’s right to the 
salarv drawn bv him before the installation of this Board 
to Assistant U. S. Attornev John Kvan, or some other 
lawyer of standing acce])table to counsel. This disposition 
of the case was unanimously approved. 

Mr. Crocker stated that he had discussed the question of 
his comi)ensation as counsel of this corporation with Mr. 
Garvan and that it was agreed that his fee for all services 
heretofore rendered and hereafter to be rendered should 
be $15,000 representing the net fee to him, and $7,500 repre¬ 
senting over-head expenses of his office and assistants. ])lus 
actual out of })ocket disbursements and fees ])aid for out¬ 
side counsel in the Composite Wire Metal Lath suit in 

New Jersev. 

♦ 

On motion duly made and seconded, it was unanimously 


Resolved that the fees so fixed are, in the opinion of this 
Board, moderate compensation to counsel and that they be 
and they hereby are approved and directed paid. 


^Ir. ^Icllvain called the attention of the Board to the 
work done bv ]\[r. Valentine in assisting the officers 
57 of the corporation in the preparation of the plant 
and other assets for sale and the solicitation of pur¬ 
chasers therefor, and on motion duly made and seconded, 

it was unanimouslv 

* 
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Resolved, Mr. Valentine not voting, that, subjc^ct to the 
approval of the Alien Property Custodian, to first ob¬ 
tained, this company pay to Mr. Valentine $1,000 as com¬ 
pensation for the services rendered by him in connection 
with the sale of its assets. 

Xo further business coming before the meeting it was, 
on motion, adjourned. 

[seal.] frank L. CROCKER, 

Secretary. 

58 Ex. G. 

Trust 11866. 

T. 11866. 

R. 9394. 

Mar. 7tl](, 1921. 

I 

Received from F. L. Crocker, for account of Stettiner 
Chamotte Fabrik, our trust Xo. 11866, the following checks 
and bonds, on account of the liquidation of Didic^r-March 
Company: 

Checks drawn on: 


Amount. 

National Bank of Commerce. $1'(5,855.19 

Perth Amboy Trust Co. 12,600.00 

Empire Trust Co.. 2|o,040.20 

American Trust Company. 1]|.1,504.61 


Total . 
Bonds: 


$500,000.00 


U. S. Second Conv. 414 % Liberty Loan Bonds: 

4 @ $100.00 Nos. 1,035,625/8 inc. 

1 @ 500.00 Xo. 394,808. 

4 @ 10,000.00 Nos. 42,047/9 & 42,943. 


U. S. First 44 % Liberty Loan Bonds: 

1 @ $50.00 Xo. 566,433. 

2 @ 100.00 Nos. 603,006/7. 

1 @ 1,000.00 No. 165,824. 


$400.00 

500.00 

-^ 0 , 000.00 


$4l0,900.00 

1 

I 

j $50.00 

j 200.00 

1,000.00 

1 


$1,250.00 


4 —0 / i '00/ 
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U. S. Second Conv. 4^4% Liberty Loan Bonds: 
(Registered): 

1 @ $.5,000.00 No. 7,182. $5,000.00 

1 @ 1,000.00 Xo. 64,810. 1,000.00 

1 @ .500.00 Xo. 49,322. 500.00 


$6,500.00 

U. S. Fourth Liberty Loan 414% Bonds: 

47 (n $.50.00 Xos. 10,77.3,6.53 

10,773,699 inc. $2,350.00 

59 

Total Ford. $51,000.00 

U. S. Victory Loan Xotes 4^4% : 

5 @ $1,000.00 Xos. 1,441,790/4 inc. $5,000.00 

5 @ 5,000.00 Xos. 52,3.30/2 inc., 12,160 & 

120,113 . 25,000.00 


$30,000.00 

Total. $81,000.00 


> 

Chief, Division of Accounts. 

60 Ex. H. 

Duplicate Original. 


A. P. C. 223. 

Alien Property Custodian. Received Aug. 3, 1923. 
Xoted, Date:-,-. Ans’d, Date-,-. 

This claim must be filed in duplicate and one copy at 
least must be properly executed and the execution authen¬ 
ticated. Send both copies with any supporting documents 
to Alien Property Custodian, Washington, D. C. 


Do not fill out this page. 
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I 

I 

1 

Alien Property Custodian. j 

Notice of Claim Pursuant to Section 9 of ^*Tradi\ng With 

the Enemy Act.^^ j 

Claim No. 16907. 

Trust No. —. 

Claimant: Deutsche Ton & Steinzeung Worke. 

Record Ownership:-. | 

Adverse:-. | 

Debt: —. 

Reporter:-. 

A. P. C. Claim Section. Received Aug. 4, 19*23. File. 

61 To Thomas W. Miller, 

Alien Property Custodian, 

Washington, D. C. 

The undersigned, hereinafter referred to as claimant, 
desiring to take advantage of section 9 of the ‘‘Trading 
with the Enemy Act,” hereby giv*es you notice olf claim 
and makes application to the President for the alljowance 
thereof, as follows, and hereby agrees to furnish sucjh other 
information and proof as you may require. | 

1. Name of claimant (individual, partnership, ijissocia- 

tion, corporation): Deutsche Ton & Steinzeug ^Verke, 
Aktiengesellschaft. | 

2. Address of claimant: Berlin-Charlottenburg|, Ger¬ 
many. ! 

3. Name of person (formerly determined an eiumiy or 
ally of enemy) whose property is affected by this claim: 
Deutsche Ton & Steinzeug Werke, Aktiengessellschqft. 

4. Residence or last known address of person na^ed in 

paragraph 3: -. j 

5. Name of any other persons, if known to claimant, who 
have any interest whatever in within claim: None piown. 

6. Address or addresses of such person or ppsons: 

_ I 

7. If the claim, notice of which is hereby given, i^ made 
for certain specific property, or for an interest in property, 
the following questions must be answered: 

(a) The said property was conveyed, transferred, as¬ 
signed, or delivered to Alien Property Custodiajn by: 
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o2 


Didier-^Iarch Company, a New Jersey Corporation. Ad¬ 
dress: (Xo.) —, (Street) -, (City) -, (Country) 


(b) The following is an accurate description of the prop¬ 
erty affected by this notice of claim (this description must 
be sufficiently complete to identify the property): $10,- 
000.00 in cash. 

8 . The nature of the claim, notice of which is hereby 
given, is as follows: (If the claim is for only part of the 
property, descril)e that ])art: if of an interest, state ])re- 
cisely wliat the interest is: if of a debt, state fully the 
nature thereof, how it is evidenced, and whether there are 
any set-offs or counterclaims. Attach verified copies of 
all papers relied on to support claim.) This claim is made 
on behalf of a German Cor])oration for the release to it of 
$10,000.00, in cash ])ursuant to the so called IVinslow Bill 
amending the “Trading* with the Enemv Act.'' 

9. The claimant represents and alleges that claimant 

now and since its organization (Date)-, -, has 

been a (C^itizen, cor])oration, association, ])artnerslii])) 
corporation of (Country, nation, or free city) Germany 
and is tlie owner of the ])ro])erty claimed and or entitled 
to the return of such ])roperty or ])aym(mt under the ]')ro- 
visions of S(‘ction 9 of the “Trading with th(‘ Knemv Act,'’ 
that no ])erson or ])ersons whatsoever, e.xce])t as above 
stated, have any interest in or lien ui)on the ])roceeds of 
the claim set forth in the within notice: that this notice is 

not filed in collusion with anv enemv or allv of enemv, or 

• * • • 

any other ])erson or ])ersons for the ])ur])ose of avoiding 
the terms and provisions of the “Trading with the Enemy 
Act”: that the claim herein referred to is in all r(‘s])ects 
bona fide, and that there are no set-offs, counterclaims, or 
defenses, excejit as herein stated. 

Dated Julv .‘10, 1923. 

• ■ 

(Signature of ]mrtv making claim:) 

DEUTSCHE TOX cV: STEIXZEUG WEb'KE, 
AKTTEXGESELLSCHAFT, 

By LEWIS (Illegible) 

[seat..] Affontei/ in Fact. 

(Partnerships should sign by member or duly author¬ 
ized representative. Corporations or associations should 
sign by officer or duly authorized representative, and 
should affix corporate or official seal.) 
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62 Affidavit of Individual Making Claim, j 

I 

State of New York, ! 

County of New York^ ss: 

I swear (or affirm) that the foregoing statenjents are 
true and correct, to the best of my knowledge, information 
and belief. 

LEIWIS (Illegible). 

Subscribed and sworn to before me this 2d daV of Au¬ 
gust, 1923. I 

ROSE L. GALLAqHER. 
ROSE L. GALLAQHER. 

New York Co. Clerk’s No. 11. | 

New York Register’s No. 5344. 

My coinniission ex])ires March 30, 1925. 

Affidavit of Member or Representative of Partnership 

Making Claim. j 

State of-, 

County of -, , 9 . 9 : 

I swear (or affirm) that I am — of the partnership mak¬ 
ing foregoing claim, and tliat tlie foregoing statempnts arc 
true and correct. I 


Subscribed and sworn to before me this — dav of-, 

192-. 


1 

Affidarif of Officer or Representative of Corporation or 

Association Makin a Claim. 


State of- , I 

County of -, .9.9: j 

I swear (or affirm) that I am tlie — of tlie corp|)ration, 
association, making the foregoing claim, and that tl|ie fore¬ 
going statements are true and correct. ! 


Subscribed and sworn to before me this — dav of 
192-. ^ 1 
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63 Ex. I. 

Memorandum. 

To: Division of Accounts, Februarv 29, 1924. 

From: Mr. West, Corporation Management Division. 

Re DidierAIarch Company—Trust 11866, Deutsche Ton 
and Steinzeugwerke Aktiengesellscliaft—Trust 32429. 

1 . Didier-March Company, a New Jersey Corporation, 
general office and factories located at Keasbey, X. J., was 
100% enemy owned. There is to the credit of this Company 
in the U. S. Treasury $617,335.30. 

2. Ke])ort by Whittlesey, Wythes & Wilson, Certified 
Public Accountants, shows on schedule of report of Feb¬ 
ruary 24, 1920, and comments thereon on Page 14 of report 
December 19, 1918, accounting investigation in respect to 
indebtedness on the part of Didier-March Company to the 
Deutsche Ton & Steinzeugwerke A. G. owing because of 
their i)articipation in the earnings of the Didier-March 
Company for !the years 1917-1918-1919, under contract be¬ 
tween Didier-March Company and Deutsche Ton and Stein¬ 
zeugwerke A. G., dated March 16, 1912, providing for a 
15% interest in the profits of the Didier-]\Iarch Company 
over and above 5% on the capital invested, as follows: 


Year 1917. .. i.$10,180.78 23,000 U. S. L. L. 

Year 1918. . . i. 11,848.38 369.88 Cash 

Year 1919. 1,340.72 


Total ..$23,369.88 23,369.88 


3. At a meeting held December 4, 1919, the Directors of 
the Didier-March Company ordered the payment to the 
Alien Property Custodian of this claim, as fixed by tlie ac¬ 
countants, in Liberty Bonds at face value. 

4 . The credits in this Trust on account of the contract 
rights above referred to have not been separated to show 
the amount to be credited on account of the rights, priv¬ 
ileges and ])enelits under the said agreement of May 16, 
1912. 

5. In order to consider the claim of the Deutsche Ton 
and Steinzeugwerke A. G., which apparently was entitled to 
15% of the profits of the Didier-March Company, and which 
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I 

have been apportioned by the Certified Public Accountants 
to be $23,369.88, it is necessary that this sum be transferred 
from Trust 11866 to Trust 32429, and I suggest this trans¬ 
fer be made. 

EP. H. WEST, 

Corporation Management l\ivision. 

Division of Audits notes that the foregoing facts are 
correctlv shown as appears in the accounts. 

KARL W. GREENE, 

In Charge of Audit Section. 

The foregoing recitals seem to justify transfer as sug¬ 
gested and may be done if authorized by the Custodian or 
the General Counsel. 

ROBT. G. HOUSTqN, 

Chief, Division 4/ Law. 

Approved: 

THOMAS W. MILLER, 

Alien Property Custodian. 

Entered Division of Accounts, Mar. 8, 1924. C. I. T. 
45422. R. L. I 
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66 Ex. L. j 

A. P. C. 223. 

This claim must be filed in duplicate and one copy at 
least must be properly executed and the execution, authen¬ 
ticated. Send both copies with any supporting documents 
to Alien Property Custodian, Washington, D. C. 

Do not fill out this page. 

Alien Property Custodian. | 

I 

Not ice of Claim Pursuant to Section 9 of Trading with 

the Enemy ActC^ | 

Claim Xo. 22347. j 

Trust Xo. —. j 

Claimant: Stettiner Chamotte-Fabrik Action I Gesell- 
schaft. 

Record Ownership:-. 

Adverse:-. 

Debt: —. 

Reporter:-. | 

A. P. C., Claim Section. Received Dec. 26, 1923| 

67 To Thomas W. Miller, j 

Alien Property Custodian, | 

Washington, D. C.: 1 

The undersigned, hereinafter referred to as cl'^imant, 
desiring to take advantage of section 9 of the “Tprading 
with the Enemy Act,” hereby gives you notice of cl4ini and 
makes application to the President for the alllowance 
thereof, as follows, and hereby agrees to furnish sucb other 
information and proof as you may require. j 

1 . Xame of claimant (individual, partnership, Associa¬ 
tion, corporation): Stettiner Chamotte-Fabrik Actjen Ge- 
sellschaft, by Stuart McXamara, as Attorney in fact. 

2. Address of claimant: 120 Broadway, Xew York|, X. Y. 
(Stettin, Germany.) 

3. Xame of person (formerly determined an enemy or 
ally of enemy) whose property is affected by this claim: 
Didier-March Company. 

5—5775a 
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4. Residence or last known address of person named in 
paragraph 3: Perth Amboy, New Jersey. 

5. Name of any other persons, if known to claimant, who 
have anv interest whatever in within claim: None. 

6 . Address or addresses of such person or persons:-. 

7. If the claim, notice of which is hereby given, is made 
for certain specific property, or for an interest in property, 
the following questions must be answered: 

(a) The said property was conveyed, transferred, as¬ 
signed, or delivered to Alien Property Custodian by: Frank 
L. Crocker and J. Devis Broadhead, according to informa¬ 
tion of claimant. Address of Mr. Crocker (No.) 3: 
(Street) Nassau Street, (City) New York, N. Y., (County) 


(b) The following is an accurate description of the prop¬ 
erty affected by this notice of claim (this description must 
be sufficiently complete to identify the property): $1,150,- 
000 aggregate par value capital stock of Didier-March 
Company, a New Jersey corporation; application for letters 
patent; various letters patent, and any other ])roperty 
taken over by: the Alien Property Custodian in connection 
with said corporation, and especially all property men¬ 
tioned and described in order of sale by Alien Property 
Custodian of capital stock, bonds and other property of 
said Didier-iMarch Company. 

8 . The nature of the claim, notice of which is hereby 
given, is as follows (if the claim is for only part of the 
property, describe that part; if of an interest, state t)re- 
ciselv what the interest is; if of a debt, state fullv the nature 
thereof, how it is evidenced, and whether there are any 
set-offs or counterclaims. Attach verified copies of all 
papers relied'on to support claim): $1,150,000 par value 
capital stock of said Didier-March Company; Imt at this 
time claim is hereby made especially and specifically for 
$10,000 with interest, upon so much of said stock of Didier- 
March Company, pursuant to the provisions of Section 9, 
Sub-Division (b) 10 of the Trading With the Enemy Act 
as amended on March 4, 1923. There are no set offs or 
counterclaims. Additional papers and verified copies 
thereof will be supplied later. 
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9. The claimant represents and alleges that claimant now 
and since prior to (Date) July, 1915, has been aj (Citizen, 
corporation, association, partnership) corporpion of 
(Country, nation, or free city) Germany, and is the owner 
of the property claimed and/or entitled to the ]|-eturn of 
such property or payment under the provisions of Section 
9 of the “Trading with the Enemy Act,’^ that no person 
or persons whatsoever, except as above stated, have any 
interest in or lien upon the proceeds of the claim set forth 
in the within notice; that this notice is not filed in collusion 
with any enemy or ally of enemy, or any other person or 
persons for the purpose of avoiding the terms ^nd pro¬ 
visions of the “Trading with the Enemy Act’^; that the 
claim herein referred to is in all respects bona fide, and that 
thore are no set-offs, counterclaims, or defenses, except as 
herein stated. 

Dated December 24, 1923. 

(Signature of partv making claim): 

STETTINER CHAMOTTE-FAbRIK 


ACTIEN GESELLSCHAFT, 

[seal.] By STUART McNAMARA, 

Attorn ey-u i-fact . 


(Partnerships should sign by member or duly authorized 
rc})resentative. Corporations or associations should sign 
by officer or duly authorized representative, and should affix 
corporate or official seal.) 

68 Affidavit of Individual Making Claim. 


State of New York, 

County of New York, ss: 


I swear (or affirm) that the foregoing statements are 
true and correct. 

I ^ 

I 

j 

Subscribed and sworn to before me this — day of Sep¬ 
tember, 1923. ! 


I) 
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Affidavit of Member or Representative of Partnership 

Making Claim, 


State of-, 

County of -, ss. 

I swear (or affirm) that I am — of the partnership 
making foregoing claim, and that the foregoing statements 
are true and correct. 


Subscribed and sworn to before me this — dav of 
192-. 




Affidavit of Officer or Representative of Corporation or 

Association Making Claim. 

State of Germany, 

Province of Pomerania^ 

City of Stettin, ss: 

We swear (or affirm) that I am llie Directors of the cor¬ 
poration, association, making tlie foregoing claim, and that 
the foregoing statements are true and correct. 

! (Signatures illegible.) 

Subscribed and sworn to before me this 13th day of Octo¬ 
ber, 1923. 

Service No. 3268. 

Xo fee. 

CHARLES B. DYAR, 
CHARLES B. DYAR, 
Vice-Consxd of the United States 

of America at Stettin, Germany. 

69 Findings of Fact and Conclusions of Law. 

Filed Jun. 24, 1932. 

**♦*•#• 

This cause with which there was consolidated for hearing 
the cause of Stettiner Chamotte Fabrik A. G., plaintiff, v. 
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Howard Sutherland as Alien Property Custoqian, and 
Walter 0. Woods, as Treasurer of the United States, 
Equity No. 51,184, came on to be heard at this teijm on the 
merits with said Equity Cause No. 51,184, upon tjie plead¬ 
ings in said two causes and the Agreed Statement!of Facts 
together with the exhibits attached thereto, stipulated and 
agreed by and between all the parties to said two causes, 
and the Court makes the following finding of facts and 

roaches the following conclusions of law. ] 

1 

I 

Findings of Fact. j 

(1) The plaintiff in Equity Cause No. 50,555, Deutsche Ton 
and Steinzeug Werke A. G. (hereinafter referrc^d to as 
Deutsche Ton) is now and during all of the tinn^ herein¬ 
after mentioned was a corporation organized and jexisting 
under the laws of Germany with its principal office and 
place of business in the City of Charlottenburg, Germany. 

(*J) The plaintiff in Equity Cause No. 51,184, ^tettiner 
Chamotte Fabrik, A. G. (hereinafter referred to ^is Stet- 
tiner) is now and during all of the time hereinaftjer men¬ 
tioned was a corporation organized and existing under the 
laws of Germany with its principal place of business in the 
City of Stettin, Germany. I 

70 (.’1) Defendant Howard Sutherland is the cjluly ap- 

])ointed and acting Alien Proi)erty Custodjan and 
defendant Walter 0. Woods is the duly a])pointed And act¬ 
ing Treasurer of the United States. ! 

(4) Didier ^March Company was a corporation organ¬ 

ized under the laws of the State of New Jersev in the year 
1906. From the year 1912 until the seizure hereinafter 
mentioned all of its shares of issued and outstanding capi¬ 
tal stock were owned by the above named Stettiner; and 
from and after December 31, 1916 the par value of its 
issued and outstanding capital stock amounted to t|ie sum 
of $1,150,000. 1 

(5) On or about Hay 16, 1912 Didier-March Cdmpany 
entered into an agreement in writing with Deutsche Ton 
which among other things provided that during a period 
of ten years commencing January 1, 1912 there should be 
])aid by Didier-^Iarch to Deutsche Ton for each and every 
consecutive year fifteen per cent of the earnings of Didier- 
March after the actual capital invested by Didier-March 

I 
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should have earned five percent interest per annum, the 
share of the earnings of Didier-March to be accounted for 
and paid for to Deutsche Ton on or before the 15th day of 
May of each succeeding year. Said contract continued to 
be and remain in full force and effect until after the hap¬ 
pening of the matters and things hereinafter stated. 

(6) On or about starch 27, 1918 the then acting Alien 
Property Custodian under and pursuant to the power 
vested in him bv law after investigation dulv determined 
that Stettiner was an enemv within the meaning of the 
Trading witli the p]nemy Act not holding a license granted 

by the President, that it was the owner of all the 
71 outstanding shares of capital stock of Didier-March 

Company and by demand duly served upon Didier- 
March Company on April 10, 1918 seized all of said shares 
of stock and all the rights, title and interest of said enemy 
in and to such shares. At that time said Alien Property 
Custodian set up an account upon his records designated 
as Trust No: 11866 in the name of Stettiner to which ac¬ 
count or trust there was to be credited and in which ac¬ 
count or trust there was to be held all money and property 
seized by him as the property of Stettiner and all proceeds 
therefrom and income thereon and increment thereto. 
Subsequent to the seizure the Alien Property Custodian 
caused all of said shares of stock to be transferred on the 
books of Didier-March Company to him and new certifi¬ 
cates issued in his name as Custodian, with the exception 

of five shares of common stock which from time to time bv 

* 

direction of the Alien Pro])erty Custodian were trans¬ 
ferred to and issued in the name of persons acting as di¬ 
rectors of Didier-^Iarch Company. 

(7) At a meeting of the Board of Directors of the Didier 
!March Company duly held and convened on the 15th day 
of April, 1918 at which there were present the whole board 
of three directors, one of the directors resigned and an¬ 
other person designated by the Alien Property Custodian 
was elected in his place, and thereafter the number of di¬ 
rectors was increased from three to five and two more per¬ 
sons designated by the Alien Property Custodian were 
duly elected and qualified. Thereafter on the 28th day of 
May, 1918 at a meeting of the board duly held another 
of the directors in office on April 15, 1918 resigned and 
another person designated by the Alien Property Cus- 
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todian was elected in his place. At a meeting of the 

72 stockholders held on March 12, 1919 livci persons 
designated by the Alien Property Custodian were 

elected directors. 

(8) The Didier-March Company, notwithstanding the 
seizure of all of its issued and outstanding shares of capi¬ 
tal stock and designation by the Alien Property (histodian 
of persons to act as directors of that corporation, con¬ 
tinued to exist and to be managed and administcjred as a 
corporation organized and existing under the la^’s of the 
State of New Jersey. 

(9) On Xovember 22, 1918 the directors of Didi(?r-March 
Company passed a resolution instructing its counsel to file 
a supplemental report with the Alien Property Custodian 
to report the discovery of the obligation of Didi('r-^[arch 
Company under the above-mentioned contract of May 16, 
1912 to Deutsche Ton. 

(10) Pursuant to said resolution on Decembeil 2, 1918 
the Didier-^Iarch Company did report the existen^^e of the 
contract of ^fay 16, 1912 to the Alien Property C^istodian 
and tlie Custodian determining after investigation that 
Deutsche Ton was an enemv within the meaning of the 
Trading with the Enemy Act not holding a license granted 
by the President and that it had a certain right, jitle and 
interest in and to the contract of ^lav 16, 1912 bv demand 
served on the Didier-^Nfarch Company seized eveify right, 
title and interest of Deutsche Ton in and to the contract 
including every power and authority thereover which 
might or could be exercised bv it. Thereafter, on Januarv 
22, 1919 tlie Custodian served an additional and supple¬ 
mental demand upon Didier-^March Company by \ihich he 
seized all of the rights, privileges and benefits gmnted to 
or conferred upon said Deutsche Ton l)y the a.^eement 

dated Mav 16, 1912 between Deutsche Tion and 

73 Didier-^March Company together with all payments 

accrued or to accrue under said agreement land re- 

' . I 

quired the same to be conveyed, transferred, assigned, de¬ 
livered, and paid over to him. At that time sai|l Alien 
Property Custodian set up an account upon his |reeords 
designated as Trust No. 32429 in the name of Deutsche 
Ton to which account or trust there was to be credited and 
in wliicli account or trust there was to be held all! money 
and property seized by him as the property of Deutsche 
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Ton and all proceeds therefrom and income thereon and 
increment thereto. 

(11) Under date of December 19, 1918 Whttlesey and 
Wythes, certified public accountants of New York City, 
rendered to the Alien Property Custodian an audit report 
of the books and accounts of Didier-^Iarch Company in 
which it was set forth that $22,810.46 represented the sum 
of the participation of Deutsche Ton in the profits of 
DidierAIarch Company for 1917 and nine months of 1918. 

(12) The Didier-March Company, actin«: by and through 
its Board of Directors and its secretary and counsel, dulv 
determined and agreed that tlie amount accruing in favor 
of Deutsche Ton and payable to the Alien Property Cus¬ 
todian bv virtue of his seizure out of the earnings of said 
Didier March Company for the years 1917, 1918 and 1919 
under the contract of May 16, 1912, amounted to $10,180.78 
for the year 1917; $11,848.38 for the year 1918; $1,340.72 
for the year 1919, making a total of .$23,369.88, and these 
amounts were accepted and agreed to by the Alien Prop¬ 
erty Custodian as the amount accruing and payable to 
him by Didier !March Company under the said contract of 

!May 16, 1912. 

74 By a resolution duly adopted by the Board of Di¬ 
rectors of Didier-^March Company on December 4, 
1919 the said amount of $23,369.88 was ordered paid to the 
Alien Property Custodian in Liberty Bonds at their face 
value. 

(13) Pursuant to action of the Board of Directors of 
Didier-^Marc'll Company, aiiproved by tlie Alien Property 
Custodian, the real estate, plant and machinery of Didier- 
March Company were sold on !March 15,1920 and commenc¬ 
ing subsequent to March 9,1921 Didier-March Company was 
dissolved under the laws of the State of Xew Jersey through 
the Chancery Court of said State, such dissolution being 
completed in the ^^ear 1926. From time to time there was 
transmitted to the Alien Property Custodian the proceeds 
of liquidation of said Company in the form of Liberty Loan 
bonds and cash. On March 7,1921 there was received by the 
Alien Property Custodian $581,000.00, being checks for $500,- 
000.00 and Liberty Bonds of the face value of $81,000.00. 

(14) On August 3, 1923 pursuant to the provisions of the 
Act of March 4, 1923 called the Winslow Act Deutsche Ton 
filed a claim for the payment to it of $10,000.00. When this 
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claim received consideration in the office of the Custodian 
his attention was called to the action of the directors of 
Didier-March Company ordering the payment to him in 
Liberty Bonds at face value of the sum of $23,369.88 on ac¬ 
count of the contract of May 16, 1912 and further that no 
separation had been made of the money and pr(i)perty re¬ 
ceived by him from Didier-March Company pursuant to said 
order of the Board of Directors. He thereupon approved 
a recommendation regularly made to him by certain of 
his assistant subordinates that $23,369.88 be transferred 
from trust 11866 in the name of Stettiner to trust 

75 32429 in the name of Deutsche Ton. On or about 
^March 8, 1924 a transfer was made from trust 11866 

in the name of Stettiner to trust 32429 in the name of 
Deutsche Ton of second Liberty Loan bonds of| the face 
value of $23,000.00, interest which had accrued the^^eon from 
May 15, 1920 to November 15, 1923 and cash in tlie sum of 
$369.88. 

(15) Thereafter the Alien Property Custodian allowed 
the said claim filed by Deutsche Ton under the Winslow Act 
and paid to its attorney in fact the sum of $9,900.00 repre¬ 
sented bv United States Second Libertv Loan Bonds in the 
amount of $9,801.00 with coupons attached and Check for 
$99.00. Thereafter pursuant to the provisions of said 
Winslow Act additional payments were made to peutsche 
Ton representing interest on the bonds still retaine^l in trust 
32429 in its name in the aggregate sum of $4,496.4(^. 

(16) Under date of December 26, 1923 Stettiner filed a 
claim under the provisions of the Act of March 4,1923 called 
the Winslow Act which claim was allowed pursuant to the 
Act and there was paid to Stettiner the sum of $9,900.00 
|)rineipal and $54,300.00 subsequently accruing interest. 

(17) Subsequent to the passage of the Settlement of War 
Claims Act of March 10, 1928 Deutsche Ton filed a claim 
with the Alien Property Custodian for the balance remain¬ 
ing in trust No. 32429 in its favor consenting to the reten¬ 
tion by the Custodian of twenty per cent thereof as required 
by said Act and otherwise complying with all things re¬ 
quired of it as a condition precedent to the allowanjje of its 

said claim and the release and payment over of the 

76 monies belonging to it together with the additions 
and accretions thereto and the income therefrom. 


6—0 / i 
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(18) On February 19, 1929 Stettiner filed a similar claim 
under the Settlement of War Claims Act for the balance re¬ 
maining in trust 11866 in its favor consenting to the reten¬ 
tion by the Custodian of twenty per cent thereof as required 
by said Act and doing what is required of it as a condition 
precedent to the allowance of its said claim and the release 
and payment over of the monies belonging to it and col¬ 
lected by the Alien Property Custodian together with the 
additions and accretions thereto and income therefrom. 

(19) The defendant Alien Property Custodian has re¬ 
fused to pay over to either Deutsche Ton or Stettiner the 
balance of the money and property remaining in trust Xo. 
32429 or any part thereof. 

Conclusions of Law. 

(1) By virtue of the seizure by the Alien Property Cus¬ 
todian of all of the shares of the capital stock of Didier 
March Company issued and outstanding he became vested 
with and authorized to exercise all of the rights of ownershi]) 
appurtenant to the said shares, including the power to exer¬ 
cise any and all voting rights; and by virtue of the seizure 
by the said Custodian of all of the rights, privileges and 
benefits granted to or conferred upon Deutsche Ton by the 
agreement dated May 16, 1912 between Deutsche Ton and 
Didier-March Company, he became vested with all of the 
rights and powers of Deutsche Ton under and in respect of 

said contract, including the power, without notice to 
77 or consultation with either Stettiner or Deutsche 
Ton, to negotiate with and agree with said Didier- 
March Company upon the amount accruing under said con¬ 
tract in favor of Deutsche Ton, and to collect and receive 
from Deutsche Ton anv and all sums pavable bv Didier- 
March Company under said contract. 

(2) X'either the seizure by the Alien Property Custodian 
of all of the!shares of capital stock of said Didier-March 
Conq^any issued and outstanding, nor the seizure by the 
Alien Property Custodian of all of the rights, privileges 
and benefits granted to or conferred upon Deutsche Ton 
by the agreement of May 16, 1912, nor the designation by 
the Alien Property Custodian of persons to serve as direc¬ 
tors of said Didier-March Company effected or resulted in 
change in the'corporate existence or identity of said Didier- 
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^larch Company as a New Jersey corporation, and said cor¬ 
poration continued to exist as, and to be managed and ad¬ 
ministered as a New Jersey corporation until its dissolu¬ 
tion under the laws of the State of New Jersey through the 
Chancery Court of that State commencing subsequent to 
March 9, 1921 and being completed in the year 19^6. 

(3) The Didier-March Company, acting thr(l)ugh its 
Board of Directors and its secretary and counsel, fixed and 
determined upon the amount of $23,369.88 as thd amount 
accruing in favor of Deutsche Ton under the contract of 
^lay 16,1912 for the years 1917, 1918 and 1919 and directed 
that this sum be paid to the Alien Property Custodian in 
Liberty Bonds at their face value; and the Alien Property 
Custodian duly accepted and agreed to this; and il: became 
and was the duty of the Alien Property Custodian fo credit 
to trust No. 32429 in the name of Deutsche Ton oijit of the 

proceeds of liquidation of Didier-March Cbmpany 
78 received by the Alien Property Custodian, Liberty 
Loan Bonds of the face value or amount of $23,000 
and cash in the amount of $369.88, together with any and all 
income therefrom and accretions and additions thereto. 

(4) The transfer as made by the Alien Property Cus¬ 
todian on or about March 8,1924 from trust No. 11866 in the 
name of Stettinor to trust No. 32429 in the name of E'eutsche 
Ton of Second Liberty Bonds of the face value of $23,000, 
together with the interest that had accrued thereon from 
^lay 15, 1920 to November 15, 1923, and cash in the sum of 
$369.88 was a ministerial or administrative act of th e Alien 
Property Custodian which he was authorized as such official 
to do, and was duly and properly made by him. 

(5) Deutsche Ton has filed a claim with the Alien Prop¬ 
erty Custodian as required by the provisions of ^he Act 
known as the Settlement of War Claims Act of 1928, and 
lias duly complied with all of the other requirements of said 
statute precedent to the allowance of its claim. j 

(6) Deutsche Ton is entitled to have released aijid paid 
over to it the balance of the money and property now held 
by the defendant Alien Property Custodian and/or Treas¬ 
urer of the United States in a certain trust among tjhe rec¬ 
ords of the office of the Alien Property Custodian| desig¬ 
nated No. 32429 in the name of Deutsche Ton with |;he ad¬ 
ditions and accretions thereto less the sum required to be 


I 

I 
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retained by the provisions of sub-section M of Section 9 of 
the Trading with the Enemy Act and less all lawful deduc¬ 
tions made by said defendants or either of them from said 
fund. 

79 (7) Stettiner did not own the sum of $23,369.88, 

fixed and determined by the Didier-March Company 
and the Alien'Property Custodian as the amount due by the 
Didier-March Company to the Alien Property Custodian 
under the aforesaid contract of May 16, 1912, or any part 
thereof, at the time said $23,369.88 was seized by, or paid, 
conveyed, transferred, assigned and delivered to the Alien 
Property Custodian. 

(8) Stettiner is not entitled to recover said $23,369.88, or 
any part thereof, or any interest thereon, and Stettiner is 
not entitled to have released and paid over to it any of the 
money and/or other ])roperty held by the Alien Property 
Custodian and/or the Treasurer of the United States in 
Trust No. 32429 in the name of Deutsche Ton & Steinzeng- 
Werke A. G. 

(9) It, therefore, follows as a matter of law that the bill 
of complaint filed bv Stettiner should be dismissed. 

i ‘ DANIEL W. O’DOXOGHUE, 

Justice. 

Dated June 24th, 1932. 


Decree. 

Filed Jiin. 24,1932. 


This cause with which there was consolidated for hearing 
Equity Cause No. 51,184, Stettiner Chamotte Fabrik 
80 A. G., Plaintiff, v. Howard Sutherland, as Alien 
Property Custodian, and Walter O. Woods, as 
Treasurer of the United States, Defendants, came on to be 
heard at this term and thereupon the Court being fully 
advised in the premises upon consideration thereof it is by 
the Court this 24th day of June, 1932; 

Adjudged, Ordered and Decreed that the above-named 
plaintiff, Deutsche Ton & Steinzeug-Werke Aktiengesell- 
schaft, is entitled to have released and paid over to it the 
balance of a fund received and collected bv the defendant 
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Alien Property Custodian and/or the defendant Treasurer 
of the United States and now held by the said dc^fendants 
or either of them in a certain trust designated on the 
records of the office of the defendant Alien Property Custo¬ 
dian as Xo. 32,429 with the additions and accretion|s thereto 
and the income therefrom less the sum required 'io be re¬ 
tained by the provisions of sub-section M of Section 9 of 
the Trading* with the Enemy Act as amended and less any 
deductions authorized to be made by the defendants or 
either of them in accordance with said Trading jwith the 
Enemy Act as amended and it is further; 

Adjudged, Ordered and Decreed that the defendants, the 
Alien Property Custodian, and/or Treasurer of th^ United 
States forthwith i)ay over to the above named plaintiff the 
l)alanco of said fund with the additions and accretions 
thereto and the income therefrom less the sum required to 
be retained ])y the provisions of sub-section M of Section 9 
of the Trading with the Enemv Act as amended and less all 
lawful deductions made by said defendants or either of them 
from said fund. 

DANIEL \V. 0’D0X0GHU]|:, 

Ji\stice. 

Xo objection to the form of the foregoing decree. 
THOMAS E. RHODES, 

AftoDie 1 / for DefouJaiifs, Alien Property' 
Cnsfodian tC Treasurer of the United 
States. 


81 HENRY B. MORROW, 

WILTON H. WALLACE. 

Attorneys for Sfeftiiier Chamotte P 


ahrik 


Aktien-Gesellschaft in Equity Caus^ No. 
51184, said Equity Cause Having \Been 
Consolidated for Hearing ivith Equity 
Cause No. 50555. ! 


From the foregoing decree on the 24th day of Jujie 1932 
the defendants, the Alien Property Custodian and/or 
Treasurer of the United States prayed an appeal ^n open 
court to the Court of Appeals of the District of Cojumbia, 
and the same is herebv allowed. I 

DANIEL W. O’DONOGHUEi 

Justice, 
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A.^signment of Errors. 

Filed Jul. 7, 1932. 

• •**#*# 

1. The Court erred in entering a decree in favor of the 
plaintiff. 

2. The Court erred in not dismissing the plaintiff’s bill 
of complaint. 

THOMAS E. RHODES, 

Special Assistant to the Attorney Generaly 

Attorney for the Defendants. 

Service of a copy of the foregoing assignment of errors 
is hereby acknowledged this 7th dav of Julv, 1932. 

BAKER, SELBY & RAVEXEL, 

Attorneys for the Plaintiff. 

82 Designation of Record. 

Filed Jul. 7, 1932. 

******* 

The Clerk will please prepare the record on appeal in 
the above-entitled cause and include therein the following 
papers and i)roceedings: 

1. Bill of complaint. 

2. Answer of the defendants, together with the Exhibits 
attached thereto. 

3. Motion of ])laintiff to strike out parts of defendants’ 
answer and for a decree. 

4. Order overruling motion to strike out and for decree, 
without prejudice. 

5. Agreed statement of facts filed June 3, 1932, together 
with the Exhibits attached thereto. 

6. Finding of facts and conclusions of law filed June 24, 
1932. 

7. Final decree entered June 24, 1932, and notation of 
appeal in open Court. 

8. Assignment of errors. 

9. This designation of record. 

THOMAS E. RHODES, 

Special Assistant to the Attorney Generaf 

Attorney for the Defendants. 
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Receipt of a copy of the foregoing designation! of record 
acknowledged this 7th day of July, 1932. j 

BAKER, SELBY & RAVENi]L, 

Attorneys for the Blaintiff. 

83 Supreme Court of the District of Columb|La. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme! Court of 
the District of Columbia, hereby certify the foregojing pages 
numbered from 1 to 82, both inclusive, to be a tru(| and cor¬ 
rect transcript of the record, according to dirc^ctions of 
counsel herein tiled, copy of which is made paijt of this 
transcript, in cause Xo. 50555 in Equity, wherein 'Deutsche 
Ton- Steinzeug-Werke Aktiengesellschaft is Conji])lainant 
and Walter 0. Woods, as Treasurer of the Unitdid States 
and Howard Sutherland, as Alien Property Custodian of 
the United States are Defendants, as the samel remains 
upon the tiles and of record in said Court. 

In testimony whereof I hereunto subscribe niv name and 
affix the seal of said Court, at the City of Washibgton, in 
said District, this 19th day of August, 1932. | 

I 

[Seal Supreme Court of the District of Columtia.] 

FRANK E. CUXXINGHAil, 

\Clerk, 

Bv CHAS. B. COFLIN. 

I 

Endorsed on cover: District of Columbia Suprenie Court. 
Xo. 5775. Walter 0. Woods, as Treasurer, ei ah, ap¬ 
pellants, vs. Deutsche Ton- & Steinzeug-Werke Ajktienge- 
sellschaft. Court of Appeals, District of Columbiaj. Filed 
Aug. 31, 1932. Henry W. Hodges, Clerk. | 
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In the Court of Appeals of the Di^i^ of 

Columbia iku/uf Jr 


No. 5775 

Walter O. Woods, as Treasurer of the United 
States, and Howard Sutherland, as Alien 
Property Custodian of the United States^ 

APPELLANTS, 

V. 

Deutsche Ton- & Steinzeug-Werke Aktiengesell- 

SCHAFT, AI>PELLEE. 


No. 5781 

StETTINER CHA3I0TTE FaBRIK AkTIENGESELLSCHAFT, 

APPELLANT, 

V. 

Howard Sutherland, as A lien Property Gusto-/ 

DIAN OF THE UNITED STATES, AND WALTER O. 

Woods, as Treasurer of the United States, 

APPELLEES. _ 

APPEALS FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


brief on behalf of WALTER 0. WOODS, AS TREAS¬ 
URER OF THE UNITED STATES, AND HOWARD SUTHER¬ 
LAND, AS ALIEN PROPERTY CUSTODIAN 


ROY ST. LEWIS, 

Assistant Attorney General, 

LEO A. ROVER, 

United States Attorney, 
THOMAS E. RHODES, 

Special Assistant to the Attorney General, 
PHILIP H. MARCUM, 

Special Attorney in Alien Property Matters, 

Attorneys for Walter 0. Woods, as Treasurer of the United States, 
and Howard Sutherland, ae Alien Property Custodian. 
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In the Court of Appeals of the District of 

Columbia 


No. 5775 ; 

Walter 0. Woods, as Treasurer of the United 

1 

States, and Howard Sutherland, as Alien Prop¬ 
erty Custodian of the United States, appellai^ts, 

V. I 

Deutsche Ton- & Steinzeug-Werke AKTiENcjiE- 

sellschaft, appellee. | 


No. 5781 1 

I 

Stettiner Chamotte Fabrik Aktiengeselil- 

schaft, appellant, ! 

V, \ 

1 

Howard Sutherland, as Alien Property CusTb- 
dian of the United States, and Walter O. Woodjs, 
as Treasurer of the United States, appellees 1 


APPEALS FROM THE SUPREME COURT OF THE DISTRICT 

COLUMBIA 


BEIEF ON BEHALF OF WALTER 0. WOODS, AS TEEAS- 
UEEE OF THE UNITED STATES, AND HOWARD SUTHER¬ 
LAND, AS ALIEN PROPERTY CUSTODIAN 1 


STATEMENT | 

This is a three cornered controversy in whicji 
two German corporations are each suing the Treasp 


urer of the United States and the Alien Property 
Custodian to recover the same funds. 

Case No. 5775 is an appeal by the Treasurer and 
Custodian from a final decree of the Supreme 
Court of the District of Columbia entered on June 
24, 1932, awarding the funds in question to the 
plaiiitiif therein (Deutsche Ton & Steinzeug- 
Werke Aktiengesellschaft, hereinafter referred to 
as “ Deutsche Ton ’’). (R. 70.) 

Case No. 5781 is an appeal by the Stettiner Cha¬ 
motte Fabrik Aktiengesellschaft (hereinafter re¬ 
ferred to as “Stettiner”) from a final decree dis¬ 
missing its bill of complaint. (R. 19, No. 5781.) 

Both of these suits purport to have been filed 
under section 9 of the Trading with the Enemy Act, 
as amended (c. 285, 42 Stat. 1511; c. 167, 45 Stat. 
254). (R. 3-4, No. 5775; R. 3-4, No. 5781.) 

These two cases were consolidated for a hearing 
and were heard together by ^Ir. Justice O’Dono- 
ghue of the court below. (R. 62, 70, No. 5775; R. 
11, 19, No. 5781.) Said cases were heard on the 
merits by the court below upon an “Agreed State¬ 
ment of Facts together with the exhibits attached 
thereto.” (R. 19, 62-63.) 

By stipulation of counsel in Case No. 5781 the 
Agi-eed Statement of Facts and other matters com¬ 
mon to the two appeals have been printed in the 
record in Case No. 5775, and the two cases have 
been “consolidated for a hearing by this Court.” 
(R. 24, No. 5781.) 
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I 

In view of this situation counsel for the Tr^as- 

« I 

urer and Custodian deem it unnecessary to jfile 
two briefs, but shall endeavor to set forth t^eir 
position on both cases in this single brief. j 

Deutsche Ton and Stettiner are both corpcfra- 
tions organized and existing under the laws of 
Germany, and having their principal places of 
business in Gennany since prior to the year of 
1906. (R. 19-20.) They are both enemies of the 

United States within the meaning and purview of 
the Trading with the Enemy Act. Swiss National 
Insurance Co. v. Miller, 267 U. S. 42, 11 1 5. 

The Didier-March Company was a corporation 
organized under the laws of the State of New Jersey 
with its principal office at Keasbey, New Jersey, 

I 

and it was engaged in the manufacture of refractory 
and acid-resisting clay products and in designing 
and constructing industrial furnaces and illuminat¬ 
ing-gas plants. Until the year 1912 its capital stock 
was owned equally by Deutsche Ton and Stettinfer. 
In 1912 Stettiner acquired from Deutsche Ton the 
latter’s stock in the Didier-March Company, a|id 
Stettiner thereafter continued to own all of s4id 
outstanding capital stock of said New Jersey Cor¬ 
poration until April 10,1918, when the Alien Prop¬ 
erty Custodian pursuant to the authority of the 
Trading with the Enemy Act seized the entire 
capital stock of the Didier-March Company in t oie 
name of Stettiner (R. 20-21), as hereinafter set 
forth. 
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On May 16, 1912, the Didier-March Company 
entered' into a written contract with Deutsche Ton 
which, amon^ other things, provided that during 
a period of 10 years commencing January 1, 1912, 
there should be paid by the Didier-March Com¬ 
pany to Deutsche Ton for each and every consecu¬ 
tive year 15 per cent of the earnings of the Didier- 
March Company after the actual capital invested 
by the Didier-March Company should have earned 
5 per cent interest per annum and that the share 
of such earnings accruing to Deutsche Ton was to 
be accounted for and paid to Duetsche Ton on or 
before the 15th day of May of each succeeding year. 
(E. 13, 20, 63-64, No. 5775; R. 12, No. 5781.) Said 
contract continued to be and remain in full force 
and effect until after the happening of the matters 
and things hereinafter stated. (R. 64, No. 5775; 
R. 12, No. 5781.) 

On or about March 27, 1918, the Alien Property 
Custodian, after investigation, duly deteiTnined 
that Stettiner was an enemy within the meaning of 
the Trading with the Enemy Act, not holding a 
license granted by the President, and that it was 
the owner of 5,000 shares of common stock and 
7,500 shares of preferred stock of the Didier-March 
Company, which was the entire outstanding capital 
stock of said corporation at that time, and by a 
demand duly served upon said corporation on 
April 10,1918, seized all of said shares of stock and 
all the right, title and interest of said enemy in and 


o 


to such shares. Thereafter, the Custodian cadsed 
all of said shares of stock to be transferred on | the 
books and records of said corporation to him ^ud 
new certificates to be issued therefor in his n^me 
as Custodian, with the exception of 5 shares of the 
common stock, which 5 shares, by direction of the 
Custodian, were from time to time transferred and 
issued in the name of persons acting* as direcljors 
of said corporation. (R. 21.) j 

The Alien Property Custodian when he seized 
the stock of the Didier-March Company as af(|re- 
said, set up an account designated as Trust Ko. 
11866 in the name of Stettiner, to which account 
or trust was to be credited, and in which account 
or trust there was to be held, all money and prop¬ 
erty seized by him as the property of Stettiner, a|nd 
all proceeds therefrom and income thereon and in¬ 
crement thereto. (R. 27-28.) 

At a meeting of the board of directors of the 
Didier-March Company held on April 15, 1918, at 
which there were present the whole board of three 
directors, one of the directors resigned and anotl^er 
pei*son designated by the Alien Property Custodian 
was elected in his place, and thereafter, and at tliis 
same meeting, the number of the directors was in¬ 
creased from thi'ee to five and two more perso]|is 
designated by the Alien Property Custodian, wei'e 
elected and duly qualified as directors. Therje- 
after, at a meeting of the board of directors 6f 
said corporation duly held on May 28, 191^, 
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another member of the board of directors who was 
in office on April 15, 1918, resigned and another 
person designated by the Alien Property Custo¬ 
dian was elected in his place. (R. 21.) 

Mr. Balz, who was a director prior to and on 
April 15, 1918, continued as a director of the cor¬ 
poration until a stockholders' meeting on March 
12, 1919, at which time five persons designated by 
the Alien Property Custodian were elected direc¬ 
tors. (R. 22.) 

The Didier-March Company, notwithstanding the 
seizure of all of its issued and outstanding shares 
of capital stock and designation by the Alien Pro])- 
erty Custodian of persons to act as directors of 
that corporation, continued to exist and to be man¬ 
aged and administered as a corporation organized 
and existing under the laws of the State of New 
Jersey. (R. 65, No. 5775; R. 13, No. 5781.) 

On November 22, 1918, the following resolution 
was passed by the directors of the Didier-^Iarch 
Company (R. 22) : 

Mr. Balz reported that he had received a 
letter from the company's counsel calling 
attention to the discoverv of an obligation 
of the l)idier-]March Company to the 
Deutsche Ton and Steinzeug Werke requir¬ 
ing the former to pay to the latter for a 
period of ten years after January 1,1912, an 
amount equal to 15 per cent of the profits of 
the Didier-March Company’s annual busi¬ 
ness remaining after deducting an amount 
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pm- 

-i. 


e(iiial to 5 per cent of tlie capital aetiuilhj' in¬ 
vested in the Didier-March Company’s l(usi- 
ness, and that said discovery required the 
filing of a supplemental report to the Alien 
Property Custodian by this company. Upon 
motion counsel was instructed to file ^id 
siqiplemental report. 

On December 2, 1918, the Didier-March C 
pany pursuant to the requirements of the Trading 
with the Enemv Act and the aforesaid resolution, 
reported to the Alien Property Custodian the (con¬ 
tract of May 16, 1912, between Deutsche Ton find 
tlie Didier-March Company, and thereafter, oij or 
about December 23, 1918, tlie Alien Propfjrty 
Custodian determined after investigation that 
Deutsche Ton was an enemy within the meaning' of 
the Trading with the Enemy Act, not holding* a 

license granted by the President, and that it had 

1 

a certain right, title, and interest in and to spid 
contract, and by a demand duly served on the E^id- 
ier-March Com])any on January 15, 1919, the Cus¬ 
todian duly seized every right, title, and interest] of 
Deutsche Ton in and to said contract, including 
every power and authority thereover which might 
or could be exercised by it. (R. 22.) Thereafter, 
on January 22,1919, the Alien Property Custodian 
served an additional and supplemental dema^id 
upon the Didier-March Company by which the 
seized all the rights, privileges, and benefits grant^pd 
to or conferred upon said Deutsche Ton by s^id 

160753—33-2 1 



8 


contract of May 16, 1912, between Deutsche Ton 
and the Didier-March Company, together with all 
payments accrued or to accrue under said agree¬ 
ment, and required the same to be conveyed, trans¬ 
ferred, assigned, delivered and paid over to him. 
(R. 22-23.) 

At the time the Alien Property Custodian seized 
the right, title, and interest of Deutsche Ton in and 
to said contract of May 16,1912, and all the rights, 
privileges, and benefits granted to or conferred 
upon Deutsche Ton by said agreement, he set up an 
account iupon his records known as Trust No. 32429 
in the name of Deutsche Ton, to which trust there 
was to ])e credited and in which trust there was to 
be held all money and property seized by him as the 
property of Deutsche Ton, and all proceeds there¬ 
from, income thereon and increment thereto. 
(R. 28.) 

No profits were earned by the Didier-March 
Company prior to January 1, 1917, and no pay¬ 
ments under said contract have ever been made to 
Deutsche Ton by the Didier-March Company. 
(R. 23.) 

On Deceihber 19, 1918, Whittlesey and Wythes, 
Certified Public Accountants of New York Citv, 
rendered an audit report to the Alien Property 
Custodian of the books and accounts of the Didier- 
March Company in which they set forth that 
$22,810.46 represented the sum of the participation 
of Deutsche Ton in the profits of the Didier-March 
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Company for the year of 1917, and the first pne 
months of 1918. (R. 23.) i 

Thereafter, the Didier-March Company, acting 
by and through its board of directors and its Sec- 

i 

retary and Counsel, duly determined and agi’eed 
that the amount accruing in favor of Deutsche Ton, 
and payable to the Alien Property Custodian! by 
virtue of his seizure, out of the earnings of iaid 
Didier-March Company for the years 1917, ]|918 
and 1919, under the contract of May 16, 1^12, 
amounted to $10,180.78 for the year 1917; $11,- 
848.38 for the year 1918; $1,340.72 for the year 
1919, making a total of $23,369.88; and these 
amounts were accepted and agreed to by the Alien 
Property Custodian as the amount accruing and 
payable to him by the Didier-March Company un¬ 
der the said contract of May 16,1912. (R. 24-2|6.) 
On December 4,1919, the directors of the Didiler- 

I 

March Company passed the following resoluti(j)n: 

The Deutsche Ton claim as fixed by ihe 
accountants was reviewed and ordered piid 
in Liberty Bonds at their face value and the 
matter referred to Mr. Crocker to take kip 
with their Washington office. (R. 24r-2^.) 

I 

Mr. Crocker was then Secretary and Counsel |of 
said Didier-March Company. (R. 25.) j 

Pursuant to action of the board of directors iof 
the Didier-March Company approved by the Ali^n 
Property Custodian, the real estate, plant, and ma¬ 
chinery of the Didier-March Company were sold on 

I 
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March 15, 1920, and commencing subsequent to 
March 9,1921, the Didier-March Company was dis¬ 
solved under the laws of the State of New Jersey 

through the Chancery Court of that State, such dis¬ 
solution being completed in the year 1926. From 

time to time there were transmitted to the Alien 
Property Custodian the proceeds of the liquidation 
of the Didier-March Company in the form of Lib¬ 
erty Bonds and cash. All of the Liberty Bonds and 
cash received by the Alien Property Custodian 
from the Didier-March Company, including the 
proceeds of the liquidation of said company as well 
as the sum of $23, 369. 88, which constituted the 
amount that accrued to Deutsche Ton under the 
contract of May 16, 1912, when paid and delivered 
to the Custodian by the Didier-March Company 
were placed by the Custodian in Trust No. 11866 in 
the name of Stettiner. (R. 28.) 

The Amendment to the Trading with the Enemy 
Act of March 4, 1923, known as the Winslow Act, 
c. 285, 42 Stat. 1511, authorized the return of 
$10,000.00 of the seized principal of an enemy 
national and income in an amount not exceeding 
$10,000.00 per annum. 

Thereafter, on August 3,1923, Deutsche Ton filed 
a claim for the pa\mient to it of $10,000.00. (R. 28.) 
After that claim was filed it was discovered that the 
Office of the Alien Property Custodian had through 
inadvertence failed to place the sum of $23,369.88, 
due Deutsche Ton under the contract of Mav 16, 

W 7 
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1912, in Trust No. 32429 in the name of Deutsche 
Ton, but had placed all moneys and Liberty Ebnds 
received from the Didier-March Company in I’rust 
No. 11866 in the name of Stettiner. (R. 28-29.) 

On February 29, 1924, the Chief of the Corbora- 
tion Manajrement Division of the Custodian’s office 
prepared the following memorandum, which was 
approved by the Custodian (R. 51r-55) : 

To: Division of Accounts, Februar\+ 29, 
1924. ‘ j 

From: Mr. West, Corporation Management 
Division. 1 

Re: Didier-March Company—Trust 11866, 
Deutsche Ton and Steinzeugwerke Aktien- 
gesellschaft—Trust 32429. 

1. Didier-March Company, a New Jersey 
Corporation, general office and factories 
located at Keasbey, N. J., was 100% eijemy 
owned. There is to the credit of this (j^om- 
pany in the U. S. TreasTiry $617,335.30. 

2. Report by Whittlesey, Wythes & Wil¬ 
son, Certified Public Accountants, shows on 
schedule of report of February 24, 1920, and 
comments thereon on Page 14 of report De¬ 
cember 19, 1918, accounting investigation 
in respect to indebtedness on the par^ of 
Didier-March Company to the Deutsche Ton 
& Steinzeugw’erke A. G. owing becaus^ of 
their paidicipation in the earnings ofi the 
Didier-March Company for the years 1917, 
1918, 1919, under contract between Di(^ier- 
March Company and Deutsche Ton jand 
Steinzeugwerke A. G., dated March 16,1912, 
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providing for a 15% interest in the profits 
of the Didier-March Company over and 
above 5% on the capital invested, as follows: 


Year 1917_$10. ISO. 78 .$23, 000 U. S. L. L. 

Year 1918_ 11,848. 38 369.88 Cu.sh 

Year 1919_ 1. .340.72 


Total_ 23,369.88 23,369.88 


3. At a meeting held December 4,1919, the 
Directoi*s of the Didier-March Company 
ordered the payment to the Alien Prop¬ 
erty Custodian of this claim, as fixed by the 
accountants, in Libertv Bonds at face value. 

4. The credits in this Trust on account of 
the contract rights above referred to have 
not been separated to show the amount to 
be credited on account of the rights, priv¬ 
ileges and benefits under the said agreement 
of Mav 16,1912. 

, 5. Ill order to consider the claim of the 
Deutsche Ton and Steinzeugwerke A. G., 
which apparently was entitled to 15% of the 
profits of the Didier-March Company, and 
which have been apportioned by the Certi¬ 
fied Public Accountants to be $23,369.88, it 
is necessary that this sum be transferred 
from Trust 11866 to Trust 32429, and I 
suggest this transfer be made. 

On March 8, 1924, there was transferred bv the 
Alien Property Custodian from Trust No. 11866 in 
the name of Stettiner to Trust No. 32429 in the 
name of Deutsche Ton the sum of $27,279.88 made 
up as follows (R. 29): 
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Bonds $23,000 U. S. Liberty Loan, 2nd Issue_$23, 

Interest on above being proceeds of coupons due 5-15-20 

to 11-15-23, inclusive_ 3, 

Balance of cash to complete principal payment $23,369.88— 


000.00 

I 

910.00 

369.88 


Total casli and bonds transferred to the credit of j 
the trust_$27,p9.88 

On May 19, 1924, the Alien Property Custodian 
allowed said claim of Deutsche Ton and paid to it 
from Trust No. 32429 the sum of $9,900 ($1^.00 
being deducted for administrative expenses). Sub¬ 
sequently four payments of interest under isaid 
claim were made to Deutsche Ton aggregating 
$4,496.46, making total pa^mients to Deutsche jTon 
of $14,369.46. (R. 29.) | 

On December 26, 1923, Stettiner filed a claim 
under the Winslow Act for $10,000.00, and on ^Bep- 
temlier 24,1924, the Alien Property Custodian |)aid 
to Stettiner $9,900.00 under said Winslow Act fi'om 
Trust No. 11866. Subsequently five paymentj^ of 
interest were made to Stettiner by the Custodian 
from Trust No. 11866 aggregating the sum| of 
$54,200.00. (R. 29-30.) These payments to St^tti- 
ner were made out of the proceeds of the liqu: da- 
tion of the Didier-March Company exclusive of 
said sum of $27,279.88 which had been transferred 
by the Custodian to Trust No. 32429 in the namej of 

Deutsche Ton. i 

! 

Pursuant to the Settlement of War Claims jict 
of March 10,1928, c. 167,45 Stat. 254, Deutsche Ton 
filed a claim (War Claim No. 770) with the Al'^en 
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Property Custodian for the balance reiiiaiiiiiig 
in Trust. No. 32429 in its name, consenting to the 
retention bv tlie Custodian of 20C thereof as 
required by said Act. (R. 30.) 

Thereafter, on February 19, 1929, Stettiner 
filed a similar claim (War Claim No. 2589) in 
which it sought the recovery of 80S^ of the money 
and other ])roperty held in Trust No. 32429 in the 
name of Deutsche Ton. (R. 14, 30.) Both of said 
80% claims are still pending and undetermined 
by the Alien Property Custodian. (R. 30.) 

On November 22, 1929, Deutsche Ton filed suit 
for the recovery of 80% of the balance of the funds 
held in Trust No. 32429. (R. 2.) As an affirma¬ 

tive defense to tliat suit the Treasurer and Cus¬ 
todian plead the fact that Stettiner had filed claim 
for the same funds. (R. 7.) 

On March 21, 1930, Stettiner filed suit against 
the Custodian and Treasurer in which it prayed 
“ That it be decreed that plaintiff is entitled to 
have released and ])aid over to it the fund received 
by the Alien Property Custodian and transferred 
to Trust No. 32429." (R. 2, 5, No. 5781.) In 

answer to Stettiner's suit, the Custodian and 
Treasurer set up the claim of Deutsche Ton to the 
funds in'question, saying: “ on or about August 4, 
1923, the Duetsche Ton- & Steinzeug-Werke Ak- 
tiengesellschaft filed a claim with the Alien Prop¬ 
erty Custodian for the recovery under the Winslow 


Aineiidmeiit to the Trading with the Enemy A^t of 
March 4,1923 of $10,000.00 of the $23,369.88 Wjhich 
constitutes the ainoiint due the Duetsche Ton- 


6: Steiiizeug-Werke Aktiengesellschaft under 


the 


aforesaid contract of May 16, 1912, and which was 

seized by the Custodian during* the period of the 
war.” (R. 8-9, No. 5781.) 

From the foregoing indisputable facts the Treas¬ 
urer and Custodian respectfully submit that the 

onlv conclusion which could have been made was 

« 

that reached ))v the court below. 

Since both Deutsche Ton and Stettiner are s^ek- 
inu* to recover the same funds and as Stettiner has 
ap])ealed Dom the deci*ee dismissing its bill of 
complaint, the Treasurer and Custodian have been 
coi]i])elled to take an appeal from the final decree in 
favor of Deutsche Ton in order to obviate the pobsi- 
bilitv of having to satisfy contrary decrees should 
this court revei*se the decree dismissing Stettiner’s 
bill. 

SUMMARY OF FACTS AND QUESTIONS INVOLVEDj 
(1) SUMMARY OF FACTS j 

At the time of the enactment of the Trading 
with the Enemy Act on October 6, 1917, the ent|re 
capital stock of the Didier-March Company, a N^w 
Jersey Corporation, belonged to Stettiner, a Ger- 
man corporation. At the same time there existed 
a contract between the Didier-March Company apd 

160753—33 - 3 ' 
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Deutsche Ton, another German corporation, which 
provided that during a period of 10 years begin¬ 
ning January 1, 1912, there should be paid by the 
Didier-March Company to Deutsche Ton for each 
and every consecutive year 15 per cent, of the earn¬ 
ings of the Didier-March Company after the actual 
capital invested by said corporation should have 
earned 5 per cent, interest per annum. After the 
enactment of the Trading with the Enemy Act the 
Alien Property Custodian seized the entire capital 
stock of the Didier-March Company as the property 
of Stettiner, and also seized all right, title, and 
interest of Deutsche Ton in and to said contract as 
the property of Deutsche Ton. 

Thereafter, the board of directors of the Didier- 
March Company, pursuant to an audit report of a 
firm of certified public accountants, detennined that 
the amount which had accrued and was due the 
Custodian under said contract aggregated $23,- 
369.88, aiid ordered that said amount be paid to the 
Custodian, and said amount was duly agreed to and 
accepted by the Custodian as the amount that had 
accrued and was payable to him by the Didier- 
March Company under said contract. The Didier- 
March Company was subsequently liquidated and 
dissolved and the proceeds of the liquidation were 
paid over to the Custodian and deposited by him in 
the Treasury of the United States in Trust No. 
11866 in the name of Stettiner. 
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(2) QUESTIONS INVOLVED I 

Under this state of facts may Stettiner in a i^uit 
against the Treasurer and Custodian in the Su¬ 
preme Court of the District of Columbia quesifion 
(1) the action of the board of directors of jthe 
Didier-March Company in determining the amojimt 
due the Alien Property Custodian under the con¬ 
tract of May 16, 1912, to be the sum of $23,369188, 
and (2) the action of the Custodian in accept^g 
said sum as the amount due him under said contrjact 
and in later transferring the same to Trust Ko. 
32429 in the name of Deutsche Ton ? I 


CONTENTIONS OF THE TREASURER AND CUSTODIAlp 


_ _ i 

The Treasurer and Custodian contend that Hhe 
court below was clearly correct in deciding th^se 
cases as it did. The Conclusions of Law of tjhe 
court below so clearlv and succinctly set forth the 
proper analysis and determination of the questions 
involved in these cases that the Treasurer and Cijs- 
todian adopt them as their contentions upon tl^is 
appeal. They are as follows (R. 68-70, No. 577^; 
R. 17-19, No. 5781) : 


1. By virtue of the seizure by the Alien 
Property Custodian of all of the shares of 
the capital stock of Didier-March Company 
issued and outstanding he became vestdd 
with and authorized to exercise all of tlje 
rights of ownership appurtenant to the sai|d 
shares, including the power to exercise an^ 
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and all voting rights; and by virtue of the 
seizure by the said Custodian of all of the 
rights, privileges and benefits granted to or 
conferred upon Deutsche Ton by the agree¬ 
ment dated May 16, 1912, between Deutsche 
Ton and Didier-March Company, he became 
vested with all of the rights and powers of 
Deutsche Ton under and in respect of said 
contract, including the power, without notice 
to or consultation with either Stettiner or 
Deutsche Ton, to negotiate with and agree 
with said Didier-March Company upon the 
amount accruing under said contract in 
favor of Deutsche Ton, and to collect and 

receive from Deutsche Ton anv and all sums 

% 

paya))le by Didier-March Company under 
said contract. 

2. Neither the seizure by the Alien Prop¬ 
erty Custodian of all of the shares of capital 
stock of said Didier-March Company issued 
and outstanding, nor the seizure by the 
Alien Property Custodian of all of the 
rights, privileges and benefits granted to or 
conferred upon Deutsche Ton by the agree¬ 
ment of May 16, 1912, nor the designation 
by the Alien Property Custodian of persons 
to serve as directors of said Didier-March 
Company effected or resulted in change in 
the corporate existence or identity of said 
Didier-March Company as a New Jersey 
cori)oration, and said corporation continued 
to exist as, and to be managed and admin¬ 
istered as a New Jersey corporation until 
its dissolution under the laws of the State of 
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New Jersey through the Chancery Coubt of 
that State commencing subsequent to Mjarch 
9, 1921 and being completed in the |year 
1926. I 

3. The Didier-March Company, acting 

through its Board of Directors and its scjicre- 
tary and counsel, fixed and determined fipon 
the amount of $23,369.88 as the ambuiit 
accruing in favor of Deutsche Ton under 
the contract of May 16, 1912 for the years 
1917, 1918 and 1919 and directed that this 
sum be paid to the Alien Property Custo¬ 
dian in Liberty Bonds at their face value; 
and the Alien Property Custodian ^^y 
accepted and agreed to this; and it became 
and was the duty of the Alien Property (j’us- 
todian to credit to Trust No. 32429 in jthe 
name of Deutsche Ton out of the proceeds 
of liquidation of Didier-March Compkny 
received i)y the Alien Property Custodian, 
Liberty Loan Bonds of the face value or 
amount of $23,000 and cash in the amo^mt 
of $369.88, together with any and all incqme 
therefrom and accretions and additiWs 
thereto. | 

4. The transfer as made by the Al^en 
Property Custodian on or about March| 8, 
1924 from trust No. 11866 in the name of 
Stettiner to trust No. 32429 in the namejof 
Deutsche Ton of Second Liberty Bonds j of 
the face value of $23,000, together with the 
interest that had accrued thereon from M|ay 
15, 1920 to November 15, 1923, and cash i in 
the sum of $369.88 was a ministerial or qd- 
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ministrative act of the Alien Property Cus¬ 
todian which he was authorized as such 
official to do, and was duly and properly 
made bv him. 

5. Deutsche Ton has filed a claim with the 
Alien Property Custodian as required by 
the provisions of the Act known as the Set¬ 
tlement of War Claims Act of 1928, and 
has duly complied with all of the other re¬ 
quirements of said statute precedent to the 
allowance of its claim. 

6. Deutsche Ton is entitled to have re¬ 
leased and paid over to it the balance of the 
monev and propertv now held bv the defend- 
ant Alien Property Custodian and/or Treas¬ 
urer of the United States in a certain trust 
among the records of the office of the Alien 
Property Custodian designated No. 32429 in 
the name of Deutsche Ton with the additions 
and accretions thereto less the sum required 
to be retained by the provisions of sub-sec¬ 
tion M of Section 9 of the Trading with the 
Enemy Act and less all lawful deductions 
made bv said defendants or either of them 
from said fund. 

I 7. Stettiner did not own the sum of 
$23,369.88, fixed and determined by the Did- 
ier-March Company and the Alien Property 
Custodian as the amount due by the Didier- 
March Company to the Alien Property 
Custodian under the aforesaid contract of 
May 16,1912, or any part thereof, at the time 
said $23,369.88 was seized by, or paid, con- 
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veyed, transferred, assigned and delitered 
to the Alien Property Custodian. j 
8. Stettiner is not entitled to recover said 
$23,369.88, or any part thereof, or any i^nter- 
est thereon, and Stettiner is not entitlbd to 
have released and paid over to it any of the 
money and/or other property held the 
Alien Property Custodian and/or the Tfi’eas- 
urer of the United States in Trust No. 32429 
in the name of Deutsche Ton & Steinzeug- 
Werke A. G. 

I 

STATUTES 

Both Deutsche Ton and Stettiner predicate their 
suits upon Section 9 (a) of the Trading with the 
Enemy Act, as amended on March 4, 1923 (c. 285, 
42 Stat. 1511), and Section 9 (b) of said A(it as 
amended (c. 285,42 Stat. 1512; c. 167,45 Stat. ^70), 

and Section 9 (c) (c. 285, 42 Stat. 1514), which are 
as follows: 

Sec. 9. (a) That any person not an enemy 
or ally of enemy claiming any intei’est, 
right, or title in any money or other property 
which mav have been conveved, transferred, 
assigned, delivered, or paid to the Alien 
Propertv Custodian or seized bv him here- 
under, and held bv him or bv the Treasurer 
of the United States, or to whom anv debt 
may be owing from an enemy or ally of 
enemy whose property or any part thereof 
shall have been conveved, transferred, i as- 
signed, delivered, or paid to the Alien Pijop- 
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eftv Custodian or seized bv him hereunder, 

and held bv him or bv the Treasurer of the 

• • 

United States, may hie with the said custo¬ 
dian a notice of his claim under oath and in 
such form and containing such particulars as 
the said custodian shall require; and the 
President, if application is made therefor by 
the claimant, may order the payment, con- 
vevance, transfer, assiuiiment, or deliverv to 
said claimant of the money or other pro])erty 
so held by the Alien Property Custodian or 
bv the Treasurer of the United States, or of 
the interest therein to which the President 
shall determine said claimant is entitled: 
Provided^ That no such order by the Presi¬ 
dent shall bar any person from the prosecu¬ 
tion of any suit at law or in equity, against 
the claimant to establish any right, title, or 

interest which he mav have in such monev or 

• • 

other ])roperty. If the President shall not 
so order within sixtv davs after the filing of 
such application or if the claimant shall have 
filed the notice as above required and shall 
have made no application to the President, 
said claimant may institute a suit in equity 
in the Supreme Court of the District of 
Columbia or in the district court of the 
United States for the district in which such 
claimant resides, or, if a corporation, where 
it has its principal place of business (to 
which suit the Alien Property Custodian or 
the Treasurer of the United States, as the 
case may be, shall be made a party defend- 



ant), to establish the interest, right, title, or 
debt so claimed, and if so established the 
court shall order the payment, conveyance, 
transfer, assignment, or delivery to said 
claimant of the money or other proper ty so 
held by the Alien Property Custodian or by 
the Treasurer of the United States or the 
interest therein to which the court shall de¬ 
termine said claimant is entitled. If suit 
shall he so instituted^ then such money or 
property shall be retained in the custody of 
the Alien Property Custodian, or in the 
Treasury of the United States, as provided in 
this Act, and until any final judgment or de¬ 
cree which shall he entered in favor of the 
claimant shall he fully satisfied hy payment 
or conveyance, transfer, assignment or 
delivery hy the defendant, or hy the Alien 
Property Custodian, or Treasurer of the 
United States on order of the court, or until 
final judgment or decree shall he entered 
against the claimant or suit otherwise 
terminated. 

(b) In respect of all money or other prop¬ 
erty conveyed, transferred, assigned, deliv¬ 
ered, or paid to the Alien Property Custo¬ 
dian or seized bv him hereunder and held 

•/ 

by him or by the Treasurer of the Uijited 
States, if the President shall determine jthat 


the o\Mier thereof at the time such money or 
other property was required to be so con¬ 
veyed, transferred, assigned, delivered, or 
paid to the Alien Property Custodian (ir at 
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the time when it was voluntarily delivered 
to him or was seized bv him was— * * * 

; (10) A partnership, association, other un¬ 
incorporated body of individuals, or cor¬ 
poration, and that it is not otherwise entitled 
to the return of its money or other property, 
or any part thereof, under this section, and 
that such money or other property, or the 
proceeds thereof, if the same has been con¬ 
verted, does not exceed in value the sum of 
$10,000, or although exceeding in value the 
sum of $10,000, is nevertheless susceptible of 
division, and the part thereof to be returned 
hereunder does not exceed in value the sum 
of $10,000: Provided, That no insurance part¬ 
nership, association, or corporation, against 
whicli any claim or claims may be filed by 
anv citizen of the United States with the 
Alien Property Custodian within sixtv davs 
after the time this paragraph takes effect, 
whether such claim appears to be barred by 
the statute of limitations or not, shall be 
entitled to avail itself of the provisions of 
this paragraph until such claim or claims are 
satisfied; or * * * 

(13) A partnership, association, or other 
unincorporated body of individuals, having 
its principal place of business at such time 
within anv country other than Austria, 
Hungary, or Austria-Hungary, or a corpo¬ 
ration organized or incorporated within any 
country other than Austria, Hungary, or 
Austria-Hungarv, and that the written con- 
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I 

sent provided for in subsection (m) has been 
filed; * * * 

Then the President, without any applica¬ 
tion being made therefor, may order the| pay¬ 
ment, conveyance, transfer, assignmeijt, or 
delivery of such money or other property 
held by the Alien Property Custodian or by 
the Treasurer of the United States, or of the 
interest therein to which the President shall 
determine such person entitled, either tb the 
said owner or to the person by whom said 
property was conveyed, transferred, as¬ 
signed, delivered, or paid over to the j^lien 
Property Custodian. * * * 

(c) Any person whose money or other 
property the President is authorized to re¬ 
turn under the provisions of subsection (b) 
hereof may file notice of claim for the return 
of sucli money or other property, as prov ided 
in subsection (a) hereof, and thereafter may 
make application to the President for allow¬ 
ance of such claim and/or may institute suit 
in equity to recover such money or ether 
property, as provided in said subsection, 
and with like effect. The President or the 
court, as the case may be, may make the same 
determination with respect to citizenship 
and other relevant facts that the President 
is authorized to make under the provisions 
of subsection (b) hereof. (Italics our^.) 
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ABGUMENT 

I 


The Didier-March Company, acting through its board of 
directors, determined the sum of $23,369.88 to be the 
amount , due the Alien Property Custodian under the 
contract of May 16, 1912, and ordered that said sum be 
paid to the Custodian, and the same was duly accepted 

by the Custodian as the amount due him under said 
contract 


The only assiiriiineiit of error of Stettiiier which 
questions the liiidiiig of facts is its third assigninent, 
which states that ‘‘The Court erred in not finding 
all the facts as stipulated by and between counsel 
in the Agreed Statement of Facts.” (R. 20, No. 
5781.) This exception sounds facetious, and it is 
certainly not well taken. The Agreed Statement 
of Facts stipulated in these cases sets forth facts 
and evidence which all of the parties were willing 
to stipulate and submit to the court for its consid¬ 
eration in the determination of these cases. Obvi¬ 
ously, it was only necessary for the court to embrace 


in its finding of facts the material facts necessary to 


a correct determination of the cases. That was done 
by the court ])elow, and its finding of facts is 
clearly sup])orted by the stipulated facts and evi¬ 
dence in the record. The record does not contain 
any proposed finding of facts or conclusions of law 
submitted by Stettiner. Certainly it was not nec¬ 
essary for the court below to make a finding of facts 
embracing “all the facts as stipulated by and be- 
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tween counsel,” many of which were entirely 


im¬ 


material to the issues involved in these cases. 

Apparently Stettiner has abandoned its tliird 
assignment of error, as the same is not discussed in 
its brief. Stettiner's brief merely questions certain 
conclusions of law of the court below, unless the 


heading to point I of its argument be deemed to be 
a raising of the question regarding the finding of 
facts. Stettiner in the first point of its brief (p. 18) 
savs that “The Directors of Didier-March Cjom- 


])any Did Not on December 4, 1919, Order or Ap¬ 


prove Pa^nnent to Deutsche Ton of $23,369.^8.” 
With that statement the Treasurer and Custoc^ian 
agree entirely. Deutsche Ton’s interests had been 
wiped out by the seizure by the Custodian of Dbut- 
sche Ton’s rights in the contract. (R. 22-23.) 
What the board of directors of the Didier-Mi:Lrch 
Company did was to direct payment to the Alien 


Property Custodian of the sum of $23,369.88. j(R. 
24-25.) I 


The Court below as a conclusion of law Ijield 
that— I 

The Didier-March Company, acting 
through its Board of Directors and its sec¬ 
retary and counsel, fixed and determined 
upon the amount of $23,369.88 as the amcuiit 
accruing in favor of Deutsche Ton uiiderl the 
contract of May 16, 1912, for the years 1^17, 
1918 and 1919 and directed that this sunji be 
paid to the Alien Property Custodial in 
Liberty Bonds at their face value; and I the 
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Alien Property Custodian duly accepted and 
a^eed to this; and it became and was the 
duty of the Alien Property Custodian to 
credit to trust 32429 in the name of Deutsche 
Ton out of the proceeds of liquidation of 
Didier-March Company received by the 
Alien Property Custodian, Liberty Loan 
Bonds of the face value of $23,000 and cash 
in the amount of $369.88, together with any 
and all income therefrom and accretions 
and additions thereto. (R. 69, No. 5775; R. 
17-18, No. 5781.) 

Stettiner in its brief (p. 18) argues that the 
above conclusions of law are not supported by the 
record in this case.” 

The fact that the Didier-March Company fixed 
and determined the sum of $23,369.88 as the amount 
due the Alien Property Custodian under the con¬ 
tract of ^lav 16, 1912, is clearlv established bv the 
record. On December 19, 1918, Whittlesey and 
Wythes, Certified Public Accountants, made an 
audit report of the books and accounts of the Did¬ 
ier-March Company to the Custodian, which stated 
that $22,810.46 represented the smn of the partici¬ 
pation of Deutsche Ton under said contract in the 
profits of the Didier-March Com^^any for the year 
1917 and the first nine months of 1918. (R. 23.) 

This report states that “This liability was set up 
after investigation and consultation with counsel of 
the company” (Mr. Frank L. Crocker). (R. 23.) 
Thereafter, on May 16,1919, the board of directors 
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of the Didier-March Company took up the ques|:ion 
of the indebtedness of the corporation to Deutsche 
Ton under the contract and “the matter was re¬ 
ferred to Mr. Crocker to take up with the accoijint- 
ants and prepare a new statement of the amdunt 
due and report the same to the proper authorilly.” 
(R. 24.) However, before the accountants had Sub¬ 
mitted their final report as to the total amount due 
the Alien Property Custodian under the contract, 
the board of directors met on December 4, 1919, 
and passed the following resolution: 
Deutsche Ton claim as fixed hy the accountants 
was reviewed and ordered paid in Liberty Bond^ at 
their face value and the matter referred to Mr. 
Crochcr to take up frith their Washington office.'^ 
(R. 24-25.) 

Stettiner argues that the accountants in fixing 
the amount due the Custodian under the contract 
did not calculate the same upon the basis of the 
actual capital invested in the corporation, and that 
the determination that the sum of $23,369.88 ac¬ 
crued to Deutsche Ton under the contract, there¬ 
fore, was erroneous. This argument is not soujid. 
It appears from the record tliat the only accoihit- 
ants’ report fixing the amount accruing to Deutsche 
Ton under the contract of May 16, 1912, before the 
board of directors at the time it passed the resolu¬ 
tion of December 4,1919, was the report of Whittle¬ 
sey and Wythes. Regardless of what view the board 
of directors may have had of this contract on May 


I 
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16,1919, their action on December 4,1919, in direct¬ 
ing that the Deutsche Ton claim as fixed by the 
accountants be paid, shows conclusively that they 
approved of the method of calculation used by and 
the determination of IVhittlesev and Wvthes of the 
amount due the Custodian under said contract. 
This is fortified bv the fact that on Februaiw 24, 
1920, the accountants rendered a final report to the 
Custodian regarding the amount which luul a(‘(*rued 

to Deutsche Ton under the contract in which thev 

%• 

stated that (R. 25)— 

The amount of $23,369.88 at December 31, 
1919 sliown on schedule 9 as owing to this 
enemy represents the accrual of their par¬ 
ticipation in the earnings of the Didier- 
^larch Company for the years 1917, 1918 
and 1919 as follows: 

1017 _ $10,180.78 

1018 _ 11.848.:^S 

1910_ i.:m72 


Total_ 2:^.369.88 

A copy of the contract on the basis of 
which the above mentioned accruals were 
made appears on schedule 16 of the report 
of Whittlesev and Wvthes dated Decemlier 
19, 1918 and comments thereon are to be 
found on page 14 of said report. (Said com¬ 
ments are set forth in paragraph 11 herein¬ 
above.) 

At a meeting held December 4, 1919 the 
directors of the Didier-March Company or¬ 
dered the payment to the Alien Property 
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Custodian of this claim, as fixed bv the 
couiitaiits ill LibertV Bonds at face va 


ac¬ 

ne. 


In the absence of aiivtliiiio; in the record wiich 
even remotely shows that the directors of the 
Didier-March Company had any other accountants’ 
report before them which set forth or attempted 
to set forth the amount due the Alien Property 
Custodian or Deutsche Ton under the contract of 


Mav 16, 1912, the onlv losrical conclusion to be 
reached from the record is that they approved of 
the report of Whittlesey, Wythes and Wilson, 
which fixed the amount of $23,369.88 as the tc^tal 
amount due the Custodian under said contract. 

The Alien Property Custodian, when he seized 
the interest of Deutsche Ton under said contract, 
set up a trust (No. 32429) in the name of Deutsche 
Ton, to which trust there was to be credited an(| in 
which there was to be held all money and property 
seized by him as the property of Deutsche Ton. 
(R. 28.) The Custodian accepted all of the pro¬ 
ceeds of the liquidation of the Didier-Mai'ch 
Company in cash and liberty bonds, including rhe 
amount accruing to Deutsche Ton under said 
contract. (R. 28.) 

These cases, which were brought in equity, w<5re 
carefully considered by the court below upon cfer- 
tain stipulated evidence and it has made its find¬ 
ings. These findings should not now be disturb(5d. 

It is well established that in equity cases findii|gs 
of fact by the trial judge have the force of a verdjict 





and will be distui*bed on appeal only when clearly 
erroneous. Metropolitan National Bank v. Rogers, 
53 Fed. 776; Conklin Mining Co. v. Silver King 
Coalition Mines Co., 230 Fed. 553; certiorari de¬ 
nied, 242 U. S. 629; Beamer v. Werner, 159 Fed. 
99; Board of Commissioners of Kearny Co. v. 
Irvine, 126 Fed. 689. 

In Boteler v. Plugge, 57 App. D. C. 69, 70, this 
Court, speaking through Chief Justice ^lartin, 
said: 

Nor do we overlook the familiar rule that 
the findings of the lower court upon the 
evidence ^^ull not be disturbed unless they 
are manifestly wrong. 

In Hopp V. Calloway, 52 App. D. C., 3, 4, Mr. 
Justice Robb, speaking for the Court, said; 

, In such a case as this, where all the cir¬ 
cumstances point to the conclusion reached 
by the trial justice, that conclusion ought 
not to be disturbed, unless error clearly ap¬ 
pears. Comptograph Co. v. Adler, 41 App. 
I). C. 427; McLarren v. McLarren, 44 App. 
D. C. 555; Ellison v. Splain, 49 App. D. C. 
99, 261 Fed. 247. 

In Ellison v. Splain, 49 App. D. C. 99, 101, this 
Court said: 

The facts were found by the trial justice. 
It is our duty to accept his finding, “unless 
clearly and manifestly wrong.” Lawson v. 
United States Mining Co., 207 U. S. 1, 12, 
28 Sup. Ct. 15, 19 (52 L. Ed. 65); Butte & 
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Superior Copper Co., Ltd., v. Clark-Moiitana 
Kealty Co. and Elm Orlu Mining Co., 249 
U. S. 12, 39 Sup. Ct. 231, 63 L. Ed. 447. | 

In Bussell v. Wallace, 58 App. D. C. 357, ^59, 
this Court, speaking through Mr. Justice Yan 
Orsdel, said: ! 

I 

The question of what constitutes a reason¬ 
able time is a finding of fact by the tji'ial 
court based upon the evidence in the c^se, 
and this court will not assume to set a^ide 
that finding, unless it appears that there lias 
been manifest error. 

Since these are equity cases, and as all of the 


evidence considered by the court below was stip¬ 
ulated by counsel for the respective parties, and as 
there is nothing upon the face of the record show¬ 
ing its findings to be clearily and manifestly wrdng 
said findings should be accepted as conclusive of 
this controversV. 


The action of the Didier-March Company, through its 
board of directors, in determining and settling ^he 
claim of the Alien Property Custodian for the interest 
of Deutsche Ton under the contract of May 16, 1912| in 
the sum of $23,369.88, and the payment thereof to |:he 
Custodian, is final, conclusive and binding upon all 
parties concerned and can not now be attacked iby 


Stettiner 


Stettiner in its brief (p. 21) argues that if tiiis 
Court shall find as a matter of fact on the record 
that the directors of the Didier-March Compa^Qy 
approved of the pa\Tnent of $23,369.88 to the Allen 
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Property Custodian, “we necessarily are led to a 
consideration of the question whether the resolution 
of said directors of December 4, 1919, is binding in 
this suit so as to establish that Deutsche Ton is enti¬ 
tled to said fund and that Stettiner is not so 
entitled.’’ 

On page 26 of its lu’ief Stettiner, in referring to 
the resolution of the board of directors of the 
Didier-^Iarch Company of December 4,1919, states 
that “ The resolution is not ])inding on Stettiner 
because at the date of its adoption Stettiner had 
been completely divested of any ownership of such 
stock and of any interest in the corporation.” 
This contention of Stettiner is anomalous. It ad¬ 
mits that when the resolution was passed by the 
directors Stettiner had no interest whatsoever in 
the Didier-March Company since prior thereto its 
entire stock holding in said corporation had been 
seized by the Alien Property Custodian. That 
being true, Stettiner was not then, and it is not now, 
in a ])osition to question the action taken by the 
Didier-March Company through its duly consti¬ 
tuted board of directors in the determination and 
settlement of a claim of a creditor of the 
corporation. 

The evidence shows, and Stettiner concedes, that 
when the Alien Property Custodian seized the en¬ 
tire capital stock of the Didier-March Company in 
the name of Stettiner, all right, title, and interest 
of Stettiner in and to said stock was completely ex- 
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tinguished. Likewise, when the Alien Property 
Custodian seized the interest of Deutsche Ton 
under the contract of May 16, 1912, all right, title, 
and interest of Deutsche Ton under said contract 
was wi])ed out and transferred to and ])ecanie vested 
in the Custodian as a connnon-law trustee for the 
United States in the public interest. United Stntes 
V. Chemicdl Founddfion, 272 U. S. 1; Commercial 
Trust Co. V. Miller, 262 U. S. 51; Munich Reinsur¬ 
ance Co. V. Fir.st Reinsurance Co., 6 F. (2d) 742; 
Hicks V. Anchor Packing Co., 16 F. (2d) 723; Gar- 
luui V. Marconi Wireless Telegraph Co., 275 Fed. 
486; Kohn v. Kohn, 264 Fed. 253; Junkers v. Chem- 

I 

ieal Foundation, 287 Fed. 597; Isenherg v. Sher¬ 
man, 212 Calif. 454 (l^etition for rehearing denied, 
212 Calif. 507) ; certiorari denied, 286 U. S. 547. 

j 

The Supreme Court has recognized that upder 
the Aniendnient to the Trading with the Enemy 
Act of November 4, 1918 (c. 201, 40 Stat. 1020) | all 
property seized by the Alien Property Custoqian 
should be administered by him, and that by jthe 
Amendment of March 28, 1918 (c. 28, 40 Stat. 459), 
which provides that the Alien Property Custodian 
“shall be vested with all of the powers of a common 
law trustee in respect of all property” seized by 
him, he is given the power “to manage the same as 
though he were the absolute owner theredf.” 
Central Trust Co. v. Garvan, 254 U. S. 554. (See 
Sec. 12 of the Trading with the Enemy Act, as 
amended. Appendix, p. 41.) 
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The Didier-March Company was a corporation of 
the State of New Jersey. After the seizure of its 
capital stock by the Alien Property Custodian it 
continued to do business as a corporate entity under 
the laws of New Jersey until its formal dissolution 
in 1926. There is no allegation of fraud, collusion, 
or conspiracy contained in Stettiner’s bill of com¬ 
plaint with respect to the determination by the 
board of directors of the Didier-March Company 
of the claim of the Alien Property Custodian for 
the interest of Deutsche Ton under the contract 
of May 16, 1912, in the amount of $23,369.88, and 
the payment of said sum by the Didier-March Com¬ 
pany to the Custodian in settlement thereof. There 
is no allegation in Stettiner’s bill that the Didier- 
March Company, or the directors thereof, were 
agents of the Custodian. Therefore, the contention 
made by Stettiner on page 26 of its brief that the 
directors of the Didier-March Company were 
agents of the Custodian and that “The onlv effect 
the resolution could possibly have would be a deter¬ 
mination by the Alien Property Custodian himself 
that such an amount was due,” is wholly unsup- 
poi*ted by the record. 

The inference which Stettiner seeks to create 
that the, directors of the Didier-March Company 
were merely tools of the Alien Property Custodian 
and that the Custodian, in the settlement of the 
claim under the Deutsche Ton contract with the 
Didier-March Company, was simply dealing with 
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1 

himself, is not only unsupported by the rec(|)rd, 
but is dissipated by the admission made in Sp:et- 

I 

tiller’s brief (p. 7) that while ‘‘No profits wjere 
earned by the Didier-March Company prior to 
January 1, 1917,” large profits were made in 1918 
and 1919 while the corporation was being operajted 
under the management of the directors elected by 
the Alien Property Custodian. (R. 23-25.) 

It is obvious that in the absence of any allegation 
of fraud, collusion or conspiracy, the directorsj of 
this New Jersey corporation prior to the dissolu¬ 
tion thereof had the right to settle the claim of |:he 
Alien Property Custodian, the owner of a chos^ iu 
action against said cori^oration; and the determi¬ 
nation of the directors that the amount due \he 
Custodian under the Deutsche Ton contract was 
$23,369.88, and the pa\Tnent of said sum to the 
Custodian, is final, conclusive and binding ujDon all 
parties concerned. 

The fact that the Custodian was the owner of the 
entire capital stock of the Didier-March Company 
and that by virtue of such stock ownership he had 
named the membership of the board of directors, is 
entirelv immaterial. It was the dutv of the Custo- 

^ ** I 

dian to seize the entire capital stock of the corpoifa- 

1 

tion. It was also his dutv to seize the chose I in 

j 

action of Deutsche Ton, representing its interests 
under the contract of May 16, 1912, and to collect 
the amount due Deutsche Ton under said contract. 
In order to collect the amount due under saiid 
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contract it was necessary for the Custodian to ob¬ 
tain papneiit from the corporation. There is 
nothin,O' unusual about that procedure. The major¬ 
ity of the capital stock of many American corpora¬ 
tions was owned by enemies, and said corporations 
were indebted to other enemies, which indebted¬ 
nesses it was the dutv of the (histodian to seize and 
collect from the corporations. It is a well estab¬ 
lished ])rin(*iple of law that in the absence of fraud 
the courts will not look behind a corporate entity to 
see who are the stockholders even thoucrh thev be 
alien enemies. Belni, Meyer <{• Co. v. Miller, 266 
U. S. 457. 

A simi)le illustration will show the fallacy of 
Stettiner’s contention. Su])pose the Alien Prop¬ 
erty Custodian had not seized the entire capital 
stock of the Didier-^larch Company and the rights 
of Deutsche Ton under the contract, and the Didier- 
March Company had in 1919 settled the claim of 
Deutsche Ton in the same manner that it did, cer¬ 
tainly Stettiner, as a mere stockholder, could not 
recover the sum of $23,369.88 from Deutsche Ton. 

Tliere was here an account stated, duly ai)i)roved 
bv the directors of the l)idi(*r-March ('oiupanv and 
])aid to and accepted by the Custodian. There was, 
therefore, an accord and satisfaction that com¬ 
pletely liquidated the indebtedness due to the Cus¬ 
todian as the successor to the rights of Deutsche 
Ton under the contract, and released the Didier- 
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March Company from further obligations un[ier 

I 

said contract. I 

I 

Stettiner complains of the action taken by jthe 
Custodian on February 29, 1924 (R. 5-1—55),! in 
transferring the sum of $23,369.88 from Trust ^o. 
11866 in the name of Stettiner, to Trust No. 32429 
in the name of Deutsche Ton, after he had (dis¬ 
covered that said sum, which constituted the in1(er- 
est of Deutsche Ton under the contract of May 16, 
1912, had erroneously been placed by his officej to 
the credit of Trust No. 11866. It was the dutyj of 
the Custodian, when he discovered that the pro¬ 
ceeds representing the interest of Deutsche I'on 
under said contract had been erroneoxisly pla<jed 
by his office in Trust No. 11866 in the name of 
Stettiner to transfer said sum to the proper trust 
(No. 32429) in the name of Deutsche Ton. Stet¬ 
tiner is not in a position to question the action of 
the Custodian in this respect since the Agreed 
Statement of Facts stipulated by the attorneys for 
Stetiner, Deutsche Ton and the Treasurer and Cus¬ 
todian states that (R. 28) — 

* * * when the Alien Property Cjis- 

todian siezed all the right, title and interest 
of Deutsche Ton in and to the contract dajed 
May 16, 1912, and all the rights, privileges 
and benefits granted to or conferred uj^on 
Deutsche Ton by said agreement as herein¬ 
above stated, he then set up an account desig¬ 


nated Trust No. 32429 in the name 


of 
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Deutsche Ton, to which account or trust 
there was to be credited, and in which 
account or trust there was to be held, all 
money and property seized by him as the 
property of Deutsche Ton, and all proceeds 
therefrom, and income thereon and incre¬ 
ment thereto. 

Stettiner here is simply attempting to attack the 
lawful action of an American corporation in de¬ 
termining and paying a valid claim against it 
prior to the dissolution of the corporation, and the 
action of the Alien Property Custodian in carrying 
out his duties as a public official in preserving and 
liquidating a chose in action of an enemy national 
lawfullv seized bv him during the war. 

CONCLUSION 

It is respectfully sid^mitted that the decrees of 
the court below in these cases were correct and they 
should be affirmed. 

Roy St. Lkw^s, 

I ^ 

Assistant Attorney General, 

1 Leo a. Rover, 

! United States Attorney, 

Thomas E. Rhodes, 

Special Assistant to the Attorney General, 

Philip H. Marcum, 

Special Attorney in Alien Property Matters, 
Attorneys for Walter 0. Woods, as Treasurer of 
the United States, and Howard Sutherland, as 
Alien Property Custodian. 



APPENDIX 


SECTION 12 OF THE TRADING WITH THE ENEMY ACT 


Sec. 12. That all moneys (including checks 


and 


drafts payable on demand) paid to or received by 
the alien property custodian pursuant to this Act 
shall be deposited forthwith in the Treasurjt of 
the United States, and may be invested and i^in- 
vested bv the Secretary of the Treasury in Unked 
States bonds or United States certificates of indebt¬ 
edness, under such rules and regulations as j the 
President shall prescribe for such deposit, invest¬ 
ment, and sale of securities; and as soon after the 
end of the war as the President shall deem prajcti- 
cable, such securities shall be sold and the proceeds 
deposited in the Treasury. j 

All other property of an enemy, or ally of an en¬ 
emy, conveyed, transferred, assigned, delivered, or 
paid to the alien property custodian hereunder 
shall be safely held and administered by him ex(^ept 
as hereinafter provided; and the President! is 
authorized to designate as a depositary, or depbsi- 
taries, of property of an enemy or ally of enemy, 
any bank, or banks, or trust company, or trust 
companies, or other suitable depositary or deposi¬ 
taries, located and doing business in the United 
States. The alien property custodian may deposit 
with such designated depositary or depositaries, 
or with the Secretary of the Treasury, any sto(^ks, 
bonds, notes, time drafts, time bills of exchai^ge, 

( 41 ) 



or other securities, or property (except money or 
checks or drafts payable on demand which are 
required to be deposited with the Secretary of the 
Treasury) and such depositary or depositaries 
shall be authorized and empowered to collect any 
dividends or interests or income that may become 
due and any maturing obligations held for the 

account of such custodian. Anv moneys collected 

•> % 

on said account shall be paid and deposited forth¬ 
with by said depositary or by the alien property 

custodian into the Treasury of the United States 

%> 

as hereinbefore provided. 

The President shall require all such designated 
depositaries to execute and file bonds sufficient in 
his judgment to protect property on deposit, such 
bonds to be conditioned as he may direct, (c. 106, 
40 Stat. 424.) 

The alien property custodian shall be vested with 
all of the powers of a common-law trustee in respect 
of all property, other than money, which has been 
or shall be, or which has been or shall l.)e required, 
to be, conveyed, transferred, assigned, delivered, 
or paid over to him in pursuance of the provisions 
of this Act, and, in addition thereto, acting under 
the supervision and direction of the President, and 
under such rules and regulations as the Presi¬ 
dent shall prescribe, shall have power to manage 
such property and do any act or things in respect 
thereof or make any disposition thereof or of any 
part thereof, by sale or otherwise, and exercise any 
rights or powers which may be or become appur¬ 
tenant thereto or to the ownership thereof in like 
manner las though he were the absolute owner 
thereof: Provided, That any property sold under 
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this Act, except when sold to the United Stajtes, 
shall be sold only to American citizens, at puj3lic 
sale to the highest bidder, after public advertise¬ 
ment of time and place of sale which shall be where 
the property or a major portion thereof is situai:ed, 
unless the President stating the reasons therefor, 
in the public interest shall otherwise determine: 
Provided further, That when sold at public sale the 
alien property custodian upon the order of the 
President stating the reasons therefor, shall have 
the right to reject all bids and resell such property 
at public sale or otherwise as the President ipay 
direct. Any person purchasing property from the 
alien property custodian for an undisclosed princi¬ 
pal, or for resale to a person not a citizen of the 
United States, or for the benefit of a person nc^t a 
citizen of the United States, shall be guiltv of a liiis- 
demeanor, and, upon conviction, shall be subject to 
a fine of not more than $10,000, or imprisonment for 
not more than ten years, or both, and the property 
shall be forfeited to the United States. It shall 
be the duty of every corporation incorporated 
within the United States and every unincorporated 
association, or company, or trustee, or trustees 
within the United States issuing shares or certifi¬ 
cates representing beneficial interests to transfer 
such shares or certificates upon its, his, or tleir 
books into the name of the alien property custodian 
upon demand, accompanied by the presentatioi^ of 
the certificates which represent such shares or belne- 
ficial interests. The alien property custodian shall 
fortliwith deposit in the Treasury of the United 
States, as hereinbefore provided, the proceeds of 
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any such property or rights so sold by him. (c. 28, 
40 Stat. 459.) 

Any money or property required or authorized 
by the provisions of this Act to be paid, conveyed, 
transferred, assigned, or delivered to the alien 
property custodian shall, if said custodian shall so 
direct by written order, be paid, conveyed, trans¬ 
ferred, assigned, or delivered to the Treasurer of 
the United States with the same effect as if to the 
alien property custodian. 

After the end of the war any claim of an enemy 
or of an ally of enemy to any money or other prop¬ 
erty received and held by the alien property custo¬ 
dian or deposited in the United States Treasury, 
shall be settled as Congress shall direct: Provided, 
however, That on order of the President as set 
forth ini section nine hereof, or of the court, as set 
forth in sections nine and ten hereof, the alien 
proper!}' custodian or the Treasurer of the United 
States, as the case may be, shall forthwith convey, 
transfer, assign, and pay to the person to whom 
the President shall so order, or in whose behalf the 
court shall enter final judgment or decree, any 
property of an enemy or ally of enemy held by 
said custodian or by said Treasurer, so far as 
may be necessaiy to comply with said order of the 
President or said final judgment or decree of the 
court: And provided further. That the Treasurer 
of the United States, on order of the alien property 
custodian shall, as provided in section ten hereof, 
repay to i the licensee any funds deposited by said 
licensee, (c. 106, 40 Stat. 424.) 
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IN THE 

Qlourt of A|i)ipal0. Siatrirt of (Eolumbta 

No. 5775 


Walter 0. Woods, as Treasurer of the United 
States, and Howard Sutherland, as Alien 
Property Custodian of the United Stajtes, 

Ajypellantls, 

V. 

Deutsche Ton- & Steinzeug-Werke Aktien- 

GESELLSCHAFT, Appellee. I 


Appeal from the Supreme Court of the Distrie; of 

Columbia. 

BRIEF ON BEHALF OF DEUTSCHE TONJ & 
STEINZEUG-WERKE AKTIENGESELL- 

schaft, appellee 


STATEMENT OF CASE 

I 

This case in which the Alien Property Custodian 
and Treasurer are Appellants, together with ]!^o. 
5781 in which they are Appellees, the Appellant 
being Stettiner Chamotte Fabrik Aktienges'pll- 
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schaft—^hereinafter referred to as Stettiner— 
present, what is nominally a three party contro¬ 
versy, but in reality only a two party contest be¬ 
tween two German corporations, each claiming the 
same money. The Court below awarded the money 
in question to Appellee herein referred to herein¬ 
after as Deutsche Ton—and dismissed the suit of 
Stettiner. Stettiner appealed, thereby forcing the 
Custodian and Treasurer to appeal from the de¬ 
cree in favor of Deutsche Ton, although in their 
brief they argue that the decree below should be 
affirmed. For all practical purposes, therefore, 
the appeals in both cases can be treated as an 
appeal by Stettiner from a decree in favor of 
Deutsche Ton. 

Briefly stated, the case is this: Upon the out¬ 
break of the war with Germany there was in 
existence as an active going concern a New Jersey 
corporation called Didier-March Company. All of 
the stock of this corporation was owned by Stetti¬ 
ner, but by virtue of an agreement dated May 16, 
1912, the corporation was obligated to pay to 
Deutsche Ton “for each and every consecutive year 
15% of the earnings of ‘DidmaF after the actual 
capital invested by ‘Didmar’ shall have earned 
5% interest p. a.” (R. p. 13, 20.) 

The Alien Property Custodian duly seized all of 
the shares of stock of this corporation and, exer¬ 
cising the rights and powers of a stockholder, pro¬ 
cured the election of directors designated by him 
(R. pp. 21-22). The new Board of Directors on 
examination into the affairs of the corporation dis- 
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covered and reported to the Custodian this con¬ 
tractual obligation owing to Deutsche Ton (R. 
p. 22), and the Alien Property Custodian seized all 
of the rights of Deutsche Ton under this conti^act 
and demanded that all sums accruing in favo:r of 
Deutsche Ton be paid to him. (R. pp. 22-23.) 

Thereafter the Custodian, pursuant to the an¬ 
nounced policy of transferring to American own¬ 
ership enemy-owned American concerns, adver¬ 
tised for sale the entire capital stock of this coifpo- 
ration which he held pursuant to his seidure 
(R. p. 24); but for some reason not disclosed by 
the record no sale of the shares of stock was made, 
the corporation being liquidated by sale of its 
assets pursuant to vote of the directors (R. pp. 
2'4, 27). 

Auditors designated to audit the records of the 
corporation included in their investigation ^nd 
reports the contract obligation between the corpo¬ 
ration and Deutsche Ton, together with the 
amount w^^ch they found to have accrued for the 
years 1917, 1918 and 1919 and to be payable to 
the Custodian pursuant to his seizure and demand 
(R. pp. 23,25-26). The amount as finally fixed by 
them for these three years aggregated the sum of 
$23,369.88 (R. p. 25). On December 4, 1919, the 
directors of Didier-March Company passed a 
resolution, reading (R. p. 25): 

‘The Deutsche Ton claim as fixed by phe 
accountants was reviewed and ordered p^id 
in Liberty Bonds at their face value and the 




matter referred to Mr. Crocker to take up 
with their Washington office.” 

However when the proceeds of liquidation of the 
business and assets of the Didier-March Company 
were remitted to the Custodian no segregation or 
separation between the amount owing by the cor¬ 
poration to the Custodian under the Deutsche Ton 
contract and the amount payable to the Custodian 
as the stockholder was made, and the whole 
amount when first received was credited on the 
books of the Custodian to the Stettiner trust and so 
remained until claim was filed by Deutsche Ton in 
1923 under the Winslow Bill for release of $10,000 
of principal and income (R. pp. 28-29). There¬ 
upon the Custodian’s office transferred from the 
Stettiner trust to the Deutsche Ton trust the 
amount of $23,369.88 plus income (R. pp. 28-29, 
and 54-55) and paid upon the Deutsche Ton claim 
the $10,000 of principal and income as directed by 
the Winslow Bill (R. p. 29). 

Upon passage of the Settlement of War Claims 
Act in 1928 Deutsche Ton filed claim for the 
balance of this money and income and Stettiner 
likewise filed claim (R. p. 30). The Alien Prop¬ 
erty Custodian, having refused under these cir¬ 
cumstances, to allow either claim, both claimants 
brought suit. The Court below decided in favor 
of Deutsche Ton and appeals were taken as stated 
above. 

Ten separate errors are assigned on behalf of 
Stettiner (See brief pp. 14-17) but not a single 



5 


one of them challenges Finding of Fact Nol 12 
(R. p. 66) that the Didier-March Company, acjting 
by and through its Board of Directors and its sec¬ 
retary and counsel, on the one hand, and the Ajlien 
Property Custodian on the other, determined by 
agreement that the amount accruing in favor of 
Deutsche Ton and payable to the Alien Property 
Custodian for the years 1917, 1918 and l|919 
amounted to the total of $23,369.88. Assignment 
of Error No. 6 does challenge this finding as a Con¬ 
clusion of law (Conclusion No. 3, R. p. 69), but if 
the finding of fact be correct, and in the absence of 
challenge by assignment of error it must b^ so 
assumed, the finding of law necessarily follows; 
for settlement by agreement upon the ampunt 
owing upon an unliquidated claim, such as that 
of Deutsche Ton against Didier-March, primarily 
is a question of fact. If the parties to the contract, 
the Didier-March Company as obligor and the 
Alien Property Custodian as obligee, as a ma^er 
of fact agreed between themselves that the amoiint 
of profits accruing for these three years was $23,- 

369.88, then as a matter of law the amount piay- 

able by the corporation to the Custodian necessar¬ 
ily was this sum. j 

In view of this condition of the record theri is 
no basis for the argument made under Point ij of 
the Stettiner brief; and furthermore this ar^- 
ment misses the point in that it discusses only the 
question whether the directors of the Didier-Mairch 
Company ordered or approved payment of $^,- 

369.88. That is only a part of the question. The 
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real question is whether there was or was not an 
agreement between the two parties to this con¬ 
tract, namely, the Didier-March Company, the 
obligor, and the Alien Property Custodian, the 
obligee by virtue of his seizure of the rights of the 
Deutsche Ton. This question we argue, although 
for the reasons above stated we believe the question 
is no longer open upon this appeal. 

The principal contention advanced in the Stetti- 
ner brief is that this agreement between the 
Didier-March Company and the Custodian as to 
the amount accruing and payable under the 
Deutsche Ton contract was erroneous and the 
amount fixed excessive, and that this question was 
reviewable and should have been reviewed by the 
Court below. That contention was rejected, the 
Court finding as a matter of fact and a question 
of law that the amount accruing in favor of 
Deutsche Ton and payable to the Alien Property 
Custodian under the contract in question was fixed 
by agreement of the parties at the sum of $23,369.- 
88. (Finding of Fact No. 12, R. p. 66; Conclusion 
of Law No. 3, R. p. 69.) As a necessary corollary, 
there followed conclusions of law that the transfer 
on the books of the Custodian of this amount from 
the Stettiner trust to the Deutsche Ton trust ‘‘was 
a ministerial or administrative act of the Alien 
Property Custodian which he was authorized as 
such official to do, and was duly and properly made 
by him” (Conclusion of Law No. 6, R. p. 69) and 
that Deutsche Ton was entitled to the balance of 
the money and accruals thereto remaining in the 
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Deutsche Ton trust No. 32429 (Conclusion of Law 
No. 6,R. p. 69-70). 1 

We submit and will argue—contending never¬ 
theless that the first of them is not open upon this 
appeal for the reasons above pointed out—^tpese 
propositions: 

First: That the amount accruing in favor of 
Deutsche Ton and payable to the Alien Property 
Custodian by virtue of his seizure under the ' 
contract of May 16, 1912, was fixed and deter¬ 
mined by agreement between the Didier-Mirch 
Company acting by and through its Bedard 
of Directors and its secretary and counsel, the 
obligor, and the Alien Property Custodian, I the 
obligee in said contract, at the sum of $23,36^.88. 

Second: That this settlement constituted a liqui¬ 
dation of an unliquidated amount payable to the 
Alien Property Custodian duly made by hinji in 
the exercise of power and discretion vested in him 
by Section 12 of the Trading with the Enemy Act, 
and therefore is not reviewable in a suit under 
Section 9. 

Third: That Deutsche Ton is entitled to have 
released and paid over to it the balance of the 
money and property now held in trust No. 32429 
with the additions and accretions thereto, less all 
lawful deductions. 

STATUTES INVOLVED 

With the exception of Section 9 which is | set 
forth in Appellant’s brief (21-25 inc.) the peHi- 
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nent provisions of the Trading with the Enemy 
Act as amended are as follows: 

“7(c) If the President shall so require 
any money or other property including (but 
not thereby limiting the generality of the 
above) patents, copyrights, applications 
therefor, and rights to apply for the same, 
trade marks, choses in action, and rights 
and claims of every character and descrip¬ 
tion owing or belonging to or held for, by, 
on account of, or on behalf of, or for the 
benefit of, an enemy or ally of enemy not 
holding a license granted by the President 
hereunder, which the President after in¬ 
vestigation shall determine is so owing or 
so belongs or is so held, shall be conveyed, 
transferred, assigned, delivered, or paid 
over to the Alien Property Custodian, or the 
same may be seized by the Alien Property 
Custodian; and all property thus acquired 
shall be held, administered and disposed of 
as elsewhere provided in this Act. 

“Any requirement made pursuant to this 
Act, or a duly certified copy thereof, may be 
filed, registered, or recorded in any office for 
the filing, registering, or recording of con¬ 
veyances, transfers, or assignments of any 
such property or rights as may be covered 
by such requirement (including the proper 
office for filing, registering, or recording 
conveyances, transfers, or assignments of 
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patents, copyrights, trade-marks, or any 
rights therein or any other rights); and if 
so filed, registered, or recorded shall inipart 
the same notice and have the same force; and 
effect as a duly executed conveyance, trans¬ 
fer, or assignment to the Alien Property 
Custodian so filed, registered, or recorded. 

‘‘Whenever any such property shall con¬ 
sist of shares of stock or other beneficial 
interest in any corporation, association, or 
company or trust, it shall be the duty of the 
corporation, association, or company or 
trustee or trustees issuing such shares or 
any certificates or other instruments repre¬ 
senting the same or any other beneficial in¬ 
terest to cancel upon its, his, or their books 
all shares of stock or other beneficial ihter- 
est standing upon its, his, or their books in 
the name of any person or persons, or held 
for, on account of, or on behalf of, or for 
the benefit of any person or persons who 
shall have been determined by the Pi:esi- 
dent, after investigation, to be an enemy or 
ally of enemy, and which shall liave 
been required to be conveyed, transferred, 
assigned, or delivered to the Alien Property 
Custodian or seized by him in lieu thdreof 
to issue certificates or other instruments 
for such shares or other beneficial interest 
to the Alien Property Custodian or otjher- 
wise, as the Alien Property Custodian ^hall 
require. j 
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“The sole relief and remedy of any person 
having any claim to any money or other 
property heretofore or hereafter conveyed, 
transferred, assigned, delivered, or paid 
over to the Alien Property Custodian, or 
required so to be, or seized by him shall be 
that provided by the terms of this Act, and 
in the event of sale or other disposition of 
such property by the Alien Property Cus¬ 
todian, shall be limited to and enforced 
against the net proceeds received therefrom 
and held by the Alien Property Custodian 
or by the Treasurer of the United States 
(U. S. C. A. Tit. 50 App. Sec. 7). 

“(12) Property transferred to alien 
property custodian. All moneys (including 
checks and drafts payable on demand) paid 
toior received by the alien property custo¬ 
dian pursuant to this Act shall be deposited 
forthwith in the Treasury of the United 
States, and may be invested and reinvested 
by the Secretary of the Treasury in United 
States bonds or United States certificates 
of indebtedness, under such rules and regu¬ 
lations as the President shall prescribe for 
such deposit, investment, and sale of secur¬ 
ities ; and as soon after the end of the war 
as the President shall deem practicable, such 
securities shall be sold and the proceeds de¬ 
posited in the Treasury. 

“All other property of an enemy, or ally 
of enemy, conveyed, transferred, assigned, 
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delivered, or paid to the alien property cus¬ 
todian hereunder shall be safely held and 
administered by him except as hereinafter 
provided; and the President is authorized to 
designate as a depositary, or deposi^ries, 
of property of an enemy or ally of ehemy, 
any bank, or banks, or trust company, or 
trust companies, or other suitable deposi¬ 
tary or depositaries, located and doing busi¬ 
ness in the United States. The alien prop¬ 
erty custodian may deposit with such desig¬ 
nated depositary or depositaries, or wit|i the 
Secretary of the Treasury any stpcks, 
bonds, notes, time drafts, time bills of ex¬ 
change, or other securities, or proj^erty 
(except money or checks or drafts pa;^able 
on demand which are required to be depos¬ 
ited with the Secretary of the Treasjiry) 
and such depositary or depositaries shall be 
authorized and empowered to collect any 
dividends or interest or income that may 
become due and any maturing obligations 
held for the account of such custodian. lAny 
moneys collected on said account shall be 
paid and deposited forthwith by said depos¬ 
itary or by the alien property custodian into 
the Treasury of the United States as hei[ein- 
before provided. j 

‘The President shall require all kuch 
designated depositaries to execute andj file 
bonds sufficient in his judgment to protect 



property on deposit, such bonds to be condi¬ 
tioned as he may direct. 

‘‘The alien property custodian shall be 
vested with all of the powers of a common- 
law trustee in respect of all property, other 
than money, which has been or shall be, or 
which has been or shall be required to be, 
conveyed, transferred, assigned, delivered, 
or paid over to him in pursuance of the pro¬ 
visions of this Act, and, in addition thereto, 
acting under the supervision and direction 
of the President, and under such rules and 
regulations as the President shall prescribe, 
shall have power to manage such property 
and do any act or things in respect thereof 
or make any disposition thereof or of any 
part thereof, by sale or otherwise, and exer¬ 
cise any rights or powers which may be or 
become appurtenant thereto or to the owner¬ 
ship thereof in like manner as though he 
were the absolute owner thereof: Provided, 
That any property sold under this Act, 
except when sold to the United States, shall 
be sold only to American citizens, at public 
sale to the highest bidder, after public 
advertisement of time and place of sale 
which shall be where the property or a 
major portion thereof is situated, unless the 
President stating the reasons therefor, in 
the public interest shall otherwise deter¬ 
mine: Provided further That when sold at 
public sale, the alien property custodian 
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upon the order of the President stating the 
reasons therefor, shall have the riglfit to 
reject all bids and resell such property at 
public sale or otherwise as the President 
may direct. Any person purchasing prop¬ 
erty from the alien property custodiap for 
an undisclosed principal, or for re-s^le to 
a person not a citizen of the United States, 
or for the benefit of a person not a citizen 
of the United States, shall be guilty of a 
misdemeanor, and upon conviction, sh^ll be 
subject to a fine of not more than $lO,000 
or imprisonment for not more thai^ ten 
years, or both, and the property shall be 
forfeited to the United States. It shall be 
the duty of every corporation incorpoifated 
within the United States and every unincor¬ 
porated association, or company, or trustee, 
or trustees within the United States issuing 
shares or certificates representing beneficial 
interests to transfer such shares or cejrtifi- 
cates upon its, his, or their books into the 
name of the alien property custodian upon 
demand, accompanied by the presentsition 
of the certificates which represent ^uch 
shares or beneficial interests. The ilien 
property custodian shall forthwith de])osit 
in the Treasury of the United States, as 
hereinbefore provided, the proceeds of any 
such property or rights so sold by him. 

‘^Any money or property required or 
authorized by the provisions of this Act to 



be paid, conveyed, transferred, assigned, or 
delivered to the alien property custodian 
shall, if said custodian shall so direct by 
written order be paid, conveyed, trans¬ 
ferred, assigned, or delivered to the Treas¬ 
urer of the United States with the same 
effect as if to the alien property custodian. 

‘^After the end of the war any claim of 
any enemy or of an ally of enemy to any 
money or other property received and held 
by the alien property custodian or deposited 
in the United States Treasury, shall be set¬ 
tled as Congress shall direct: Providedy 
however, That on order of the President as 
set forth in section nine hereof, or of the 
court, as set forth in sections nine and ten 
hereof, the alien property custodian or the 
Treasurer of the United States, as the case 
may be, shall forthwith convey, transfer, 
assign, and pay to the person to whom the 
President shall so order, or in whose behalf 
the court shall enter final judgment or de¬ 
cree, any property of an enemy or ally of 
enemy held by said custodian or by said 
Treasurer, so far as may be necessary to 
comply with said order of the President or 
said final judgment or decree of the court: 
And provided further, That the Treasurer 
of the United States, on order of the alien 
property custodian shall, as provided in 
section ten hereof, repay to the licensee any 
funds deposited by said licensee.’’ (Oct. 6, 
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1917, c. 106, Sec. 12, 40 Stat. 423; Maif. 28, 

1918, c. 28, Sec. 1, 40, Stat. 460.) (tJ. S. 

C. A. Tit. 50, App. sec. 12.) 

SUMMARY OF ARGUMENT 

I 

I. THE AMOUNT ACCRUING IN FAVOR 
OF DEUTSCHE TON AND PAYABLE TO tHE 
ALIEN PROPERTY CUSTODIAN BY VIRTUE 
OF HIS SEIZURE UNDER THE CONTRACT 
OF MAY 16, 1912, WAS FIXED AND DETER¬ 
MINED BY AGREEMENT BETWEEN THE 
DIDIER-MARCH COMPANY ACTING j BY 
AND THROUGH ITS BOARD OF DIRECTORS 
AND ITS SECRETARY AND COUNSEL, '^HE 
OBLIGOR AND THE ALIEN PROPERTY 
CUSTODIAN, THE OBLIGEE IN SAID CbN- 
TRACT, AT THE SUM OF $23,369.88. 

II. THIS SETTLEMENT CONSTITUTED 
A LIQUIDATION OF AN UNLIQUIDATED 
AMOUNT PAYABLE TO THE ALIEN PROP¬ 
ERTY CUSTODIAN, DULY MADE BY HIM 
IN THE EXERCISE OF POWER AND DIS¬ 
CRETION VESTED IN HIM BY SECTION 12 
OF THE TRADING WITH THE ENEMY ACT, 
AND THEREFORE IS NOT REVIEWABLlj IN 
A SUIT UNDER SECTION 9. 

III. DEUTSCHE TON IS ENTITLED TO 
HAVE RELEASED AND PAID OVER TO IT 
THE BALANCE OF THE MONEY AND 
PROPERTY NOW HELD IN TRUST NO. 
32429 WITH THE ADDITIONS AND ACCRE- 
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TIONS : THERETO, LESS ALL LAWFUL 
DEDUCTIONS. 

POINT I. 

THE AMOUNT ACCRUING IN FAVOR OF 
DEUTSCHE TON AND PAYABLE TO THE 
ALIEN PROPERTY CUSTODIAN BY VIRTUE 
OF HIS SEIZURE UNDER THE CONTRACT 
OF MAY 16, 1912, WAS FIXED AND DETER¬ 
MINED BY AGREEMENT BETWEEN THE 
DIDIER-MARCH COMPANY ACTING BY 
AND THROUGH ITS BOARD OF DIRECTORS 
AND ITS SECRETARY AND COUNSEL, THE 
OBLIGOR, AND THE ALIEN PROPERTY 
CUSTODIAN, THE OBLIGEE IN SAID CON¬ 
TRACT, AT THE SUM OF $23,369.88. 

The Court below found as a matter of fact 
(Finding of Fact No. 12 R. p. 66) as follows: 

“(12) The Didier-March Company, act¬ 
ing by and through its Board of Directors 
and its secretary and counsel, duly deter¬ 
mined and agreed that the amount accruing 
in favor of Deutsche Ton and payable to 
the Alien Property Custodian by virtue of 
his seizure out of the earnings of said 
Didier-March Company for the years 1917, 
1918 and 1919 under the contract of May 
16, 1912, amounted to $10,180.78 for the 
year 1917; $11,848.38 for the year 1918; 
$1,340.72 for the year 1919, making a total 
of $23,369.88, and these amounts were 
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accepted and agreed to by the Alien Prop¬ 
erty Custodian as the amount accruing and 
payable to him by Didier-March Conipany 
under the said contract of May 16,19l2. 

“By a resolution duly adopted by the 
Board of Directors of Didier-March Com¬ 
pany on December 4,1919, the said aihount 
of $23,369.88 was ordered paid to the jA.lien 
Property Custodian in Liberty Bon(^s at 
their face value.” 

t 

I 

I 

There being no assignment of error challenging 
the correctness of this finding of fact, we dp not 
see how it can be questioned on this appeal j and 
even if it could, it would be accepted by this CjJourt 
unless clearly erroneous (See authorities citpd in 
brief for the Custodian and the Treasurerj pp. 
32-33). However it is not necessary to reso^ to 
technicalities to support this finding, for the! evi¬ 
dentiary facts stipulated by the parties pemjit of 
no other conclusion. | 

Discussion of this question begins with the situ¬ 
ation just prior to the first seizure by the Cus¬ 
todian. A New Jersey corporation called Didier- 
March Company was obligated by an agreement 
made in 1912 (Stipulation of Facts, par. 4,1^. p. 
20; and Exhibit A to Defendant’s Answer, pp. 
9-14) to pay to a German corporation, the Appellee 
herein, Deutsche Ton, a certain percentage o^ its 
profits for each year for a period of ten years (iom- 
mencing on January 1, 1912 (R. p. 13). A^l of 
the shares of stock of this New Jersey corporation 
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were owned by an enemy, the Appellant Stettiner 
(Agreed Statement of Facts, No. 3, R. p. 20). This 
fact, however, did not make the corporation itself 
an enemy nor the assets of the corporation subject 
to seizure. 

The Trading with the Enemy Act (Section 2) 
specifies as an enemy only corporations incorpo¬ 
rated within enemy territory, or incorporated in 
some country other than the United States and do¬ 
ing business within such territory. This New 
Jersey corporation therefore was not an enemy, 
and the assets of this corporation were not subject 
to seizure as enemy-owned property. Behn, Meyer 
& Co. V. Miller, 266 U. S. 457, 472-73. 

The Alien Property Custodian quite properly 
therefore seized not the assets of the corporation, 
but merely all of its issued and outstanding shares 
of stock (Agreed Statement of Facts, par. 5, R. 
pp. 20-21). This seizure, while vesting the Cus¬ 
todian with all of the rights of a sole stockholder 
of the corporation, nevertheless vested him with 
no other rights in so far as this corporation or its 
assets were concerned. It did not and could not 
in any way affect the corporate status of the cor¬ 
poration. ' Sutherland v. Selling, 16 F. (2d) 865; 
Certiorari denied, 273 U. S. 760. 

The Court below so held (Conclusion of Law 
No. 2, R. pp. 68-69). This conclusion follows not 
only from the provisions of the Trading with the 
Enemy Act, but from what was done pursuant to 
the seizure by the Custodian. The Custodian first 
required new certificates to be issued to him as 
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Custodian (Agreed Statement of Facts, par 5, 
R. p. 21) and thereafter acting as any otheif new 
stockholder of a corporation would act, procured 
the resignation of the then existing director^ one 
at a time and the election of new directors bj' vote 
of the remaining directors at a regular meeting of 
the Board (Agreed Statement of Facts Mb. 6, 
R. p. 21). Thereafter the affairs of the corbora- 
tion continued to be managed by its Board of 
Directors as any other New Jersey corporation 
would be managed, and the Custodian, in sp far 
as the management of the corporation was con¬ 
cerned, acted strictly as a stockholder and in no 
other way. This adherence to strict corporates pro¬ 
cedure continued even to the sale of the asse ts of 
the corporation and its dissolution under the New 
Jersey statutes (Stipulation of Fact No. 15, R. p. 
27; and Exhibit F thereto, R. pp. 39-49). Note 
particularly that the Custodian did not make the 
sale but simply approved it as ‘‘holder and owner 
of all the issued and outstanding stock’^ (R. p. 40). 

The Court below on this evidence necessarily 
found as a fact that this company, notwithstand¬ 
ing the seizure of its shares of stock and the (Resig¬ 
nation by the Custodian of persons to act as (Jirec- 
tors, “continued to exist and to be managed! and 
administered as a corporation organized and exist¬ 
ing under the laws of the State of New Jeijsey^’ 
(Finding of Fact No. 8, R. p. 65). 

At a meeting of the new Board of Directors on 
November 22, 1918, a letter from the company's 
counsel was reported, calling attention to the dis- 
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covery of ‘‘an obligation of the Didier-March Com¬ 
pany to the Deutsche Ton and Steinzeug Werke 
requiring the former to pay to the latter for a 
period of ten years after January 1, 1912, an 
amount equal to 15% of the profits of the Didier- 
March Company’s annual business remaining 
after deducting an amount equal to 5% of the 
capital actually invested in the Didier-March Com¬ 
pany’s business, and that said discovery required 
the filing of a supplemental report to the Alien 
Property Custodian by this company” (Agreed 
Statement of Fact No. 7, R. p. 22). Accordingly 
the company filed its report and the Alien Property 
Custodian by demand served on the 15th day of 
January, 1919, “duly seized every right, title and 
interest of said Deutsche Ton in and to said con¬ 
tract including every power and authority there¬ 
over which might or could be exercised by it;” and 
by a supplemental demand on the 22nd day of 
January, 1919, the Custodian seized “all of the 
rights, privileges and benefits granted to or con¬ 
ferred upon said Deutsche Ton by the said agree¬ 
ment dated May 16, 1912, between said Deutsche 
Ton and! said Didier-March Company, together 
with all payments accrued or to accrue under said 
agreement, and required the same to be conveyed, 
transferred, assigned, delivered and paid over to 
the Alien Property Custodian” (Agreed Statement 
of Fact No. 8, R. pp. 22-23). 

This seizure by the Custodian of the contract 
right of Deutsche Ton to receive payment of the 
stipulated portion of the earnings of the Didier- 
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March Company did not and could not changfe the 
nature or character of these rights which in ^egal 
contemplation constituted a chose in action; and 
the demands issued by the Alien Property Cus¬ 
todian disclose that the Custodian’s office recog¬ 
nized the true nature of the property rights vested 
in Deutsche Ton by this contract, for they ar^ apt 
to effect the seizure of those rights in accordance 
with their legal nature or character. 

The distinction between the seizure of a chose 
in action or other intangible property right and 
the enforcement as owner of the rights appurte¬ 
nant to ownership, is pointed out with unusual 
precision by Judge Learned Hand (now of the 
Second Circuit Court of Appeals) in two opinions 
in the District Court for the Southern District of 
New York in the early days of litigation undei* the 
Trading with the Enemy Act (See Kahn v. Gar- 
van, 263 F. 909; and Kohn v. Jacob and Joseph 
Kohn, 264 F. 25^ See also Miller v. Rouse, 276 
F. 715). 

The effect of these demands, therefore, was to 
substitute the Alien Property Custodian as] the 
obligee, or payee, under this 1912 contract in jjlace 
of Deutsche Ton; but otherwise to leave the con¬ 
tract and the obligations of Didier-March Com¬ 
pany, the obligor in the contract, the same as they 
would have been if no seizure had taken placi 

The sums accruing under the contract being 
unliquidated, it was necessary to fix or detenfiine 
the amount if any, payable; by agreement of 1 the 
parties if they would agree, otherwise by report 



22 


to litigation or arbitration. In this case no profits 
had accrued prior to 1917 (Agreed Statement of 
Fact No. 9, R. p. 23) and therefore there had been 
no necessity for any such action prior to the Cus¬ 
todian's seizure. Profits did accrue during the 
years 1917, 1918 and 1919; and the amount pay¬ 
able by the corporation was fixed by agreement 
between it and the Custodian, at the sum of 
$23,369.88. 

Under date of December 19, 1918, certified 
accountants auditing the books of the company 
reported among other things upon this agreement 
and the amount which they found owing for the 
years 1917 and up to September 30, of 1918 
(Agreed Statement of Fact No. 11, R. pp. 23-24). 
There was however a difference of opinion as to 
the formula to be used in calculating these profits; 
and at a meeting held on May 16, 1919, the Direc¬ 
tors referred the matter to Mr. Crocker (secretary 
and counsel of the company) to take up with the 
accountants, and prepare a new statement 
(Agreed Statement of Fact No. 11, R. p. 24), but 
no new statement was prepared. There is in the 
record an unsigned letter from the accountants to 
Mr. Crocker (Exhibit A to Agreed Statement of 
Facts, R. pp. 31-34), but the only other statement 
prepared by the accountants is that of February 
24, 1920, mentioned infra, which follows the 
formula first adopted. 

On December 4, 1919, the directors of the com¬ 
pany adopted a resolution ordering payment of the 
Deutsche Ton claim as fixed by the accountants in 
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Liberty Bonds at face value, and referring the 
matter to Mr. Crocker to take up with the Wash¬ 
ington office (Agreed Statement of Fact Noj 13, 
R. pp. 24-25). It is to be noted that at this ^ime 
Mr. Crocker was not only counsel for the company 
but its secretary. 

Thereafter on February 24, 1920, the account¬ 
ants rendered a report to the Alien Property Cus¬ 
todian which referred among other things to this 
Deutsche Ton contract obligation and reported the 
amount of $23,369.88 as owing at Decembei^ 31, 
1919, for the years 1917, 1918 and 1919. This 
report refers to the action of the directors at| the 
meeting of December 4, 1919, which ordered pay¬ 
ment to the Custodian of this claim ‘‘as fixed by 
the accountants in Liberty Bonds at face value.’’ 
Following the reference to this action of the direc¬ 
tors the acountants’ report sets forth in detail jiow 
the amount above stated, $23,369.88, was arrived 
at. A copy of this report was transmitted by! the 
Alien Property Custodian’s office to Mr. Crodker 
on March 1, 1920, and on March 2, 1920, Mr. 
Crocker returned the report to a Mr. Wagner^ an 
attorney in the Sales Division of the Alien Prop¬ 
erty Custodian’s office. On March 2, 1920, jthe 
Division of Examinations of the Custodian’s office 
wrote these accountants, acknowledging receipt: of 
the report (Agreed Statement of Fact No. 14J R. 
pp. 25-27. See also copies of letters referred! to. 
Exhibits D, E and E-1, R. pp. 38-39). j 

On behalf of Stettiner it is argued that this ^id 
not constitute a settlement or agreement as to the 
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amount owing under this contract between the cor¬ 
poration as obligor and the Custodian as obligee 
because the corporation had rejected the method 
of computation adopted by the accountants on May 
16, 1919. It is clear from this record, however, 
that while the directors did not accept in May the 
method of calculation followed by the accountants, 
they didido so in December, after consideration by 
Mr. Crocker and these accountants. 

It is argued in addition that the sum of 
$23,369.88 was not before the directors when the 
resolution of December 4, 1919, was adopted. It 
was not necessary, however, that the directors 
themselves fix the amount to the last penny. They 
could leave that to the accountants and the secre¬ 
tary and counsel of the company, which the record 
shows they did. The resolution of December 4 
beyond question orders payment in Liberty Bonds 
of the amount fixed by the accountants and 
approved by the counsel and secretary of the cor¬ 
poration, Mr. Frank L. Crocker. The only 
accountants' report found in the record which any¬ 
where fixes in definite figures any sum as owing 
for the full period up to December 31,1919, is this 
report of February 24, 1920. This report was - 
passed back and forth between the Custodian's 
office and Mr. Crocker's office. The report itself 
in the paragraph following the one giving these 
figures refers to the action of the directors at the 
meeting of December 4, and then proceeds to set 
forth in detail just how this sum was arrived at. 
There can be no possible conclusion from this re- 
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port other than that the directors finally accepted 
the view of the accountants as to the formulk to 
be used, and ordered payment of the amoun : as 
calculated by the accountants with the approvsJ of 
Mr. Crocker. This is a well-established and u^al 
procedure in the management of corporate affairs. 

Likewise there can be no conclusion other than 
that these figures of the accountants were accented 
by both the Custodian's office and by the corpora¬ 
tion, acting through its secretary and counsel, 
Crocker. This report was in the hands not only of 
one of the attorneys on the Custodian's staff, but 
also the Division of Examinations of the Custo¬ 
dian's office, and on behalf of the corporation the 
report was received by its secretary and counsel, 
Mr. Crocker, to whom the directors had referred 
the matter. 

The directors certainly intended that the mat¬ 
ter be settled and everybody concerned considered 
it as settled. At a meeting of the directors field 
March 9, 1921, the secretary—Mr. Crocker—^re¬ 
ported that the affairs of the company had been 
settled and adjusted (Agreed Statement of ijact 
No. 17, R. p. 27); and the Custodian so considek*ed 
the matter in 1924 when he approved the mem¬ 
orandum of the Corporation Management Divi¬ 
sion to that effect (R. pp. 54-55). If $23,369.88 
was not accepted and agreed upon by both parties 
to the contract as the sum due, wfiat sum was? 
No other figures appear anywhere in the record. 

A point is made in the Stettiner brief (p. ^1) 
of the fact that all five directors of the Didier- 
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March Company at the time these matters were 
taking place were nominees of the Custodian. We 
do not see that this fact in any way alters the 
effect of these proceedings. It is not even claimed 
that the Custodian dictated to these directors what 
they should do or how they should vote as direc¬ 
tors. On the contrary, it shows affirmatively that 
they exercised their independent judgment and 
discretion, and that they first rejected Whittlesey, 
Wythes & Wilson's method of computation but 
finally accepted it as being correct. 

The conclusion of the Court below, that both as 
a matter of fact and a question of law, the amount 
accruing in favor of Deutsche Ton and payable 
to the Alien Property Custodian under the con¬ 
tract of 1912, by agreement between the parties, 
the Didier-March Company and the Alien Prop¬ 
erty Custodian, was fixed at the sum of $23,369.88, 
to be paid in Liberty Bonds at face value, is the 
only conclusion possible. 

POINT 11. 

THIS SETTLEMENT CONSTITUTED A 
LIQUIDATION OF AN UNLIQUIDATED 
AMOUNT PAYABLE TO THE ALIEN PROP¬ 
ERTY CUSTODIAN, DULY MADE BY HIM 
IN THE EXERCISE OF POWER AND DIS¬ 
CRETION VESTED IN HIM BY SECTION 12 
OF THE TRADING WITH THE ENEMY ACT, 
AND THEREFORE IS NOT REVIEWABLE IN 
A SUIT UNDER SECTION 9. 



27 

I 

j 

The argument of this question, made under 
Point II of the Stettiner brief misconceives the 
true character of the transaction between the Cus¬ 
todian and the Didier-March Company; and the 
cases cited in support of the contention disclose a 
failure to distinguish between the capacities! in 
which the Custodian was authorized to act and did 

act. I 

The argument begins by characterizing w^at 
was done by the directors of the Didier-Mai^ch 
Company as an approval ‘‘of the transfer of the 
fund in question from a trust in favor of Stettiijier 
to a trust in favor of Deutsche Ton^^ (p. 21). jNo 
one has ever asserted that these directors did I or 
attempted to do any such thing. Neither ihe 
Didier-March Company nor its directors were in¬ 
terested in or concerned with “trusts'" in the Cus¬ 
todian's office. What they were concerned w^th 
was the administration of the corporation first as 
a going concern and then its liquidation by sale of 
its assets and payment to the Alien Property Cus¬ 
todian as sole stockholder of the net proceeds de¬ 
rived from the sale of its assets after payment of 
expenses and debts and other obligations. 

The contract of 1912 with Deutsche Ton was 
merely one of the outstanding liabilities or oblig:a- 
tions of the corporation which had to be settled |as 
a part of the liquidation of the corporation, apd 
paid before payment could be made of the rlet 
assets as a liquidating dividend to the Alien Prop¬ 
erty Custodian as sole stockholder; for obviously 
the amount payable to the Custodian under tpe 
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1912 contract with Deutsche Ton constituted a 
charge against the assets of the corporation prior 
and superior to the right of any stockholder, 
whether the Custodian or any other, to receive as 
stockholder any liquidating dividends or payments 
from the corporation. 

The resolution of December 4, 1919, which di¬ 
rected payment to the Custodian in Liberty Bonds 
of the amount owing under the contract, evidences 
a recognition on the part of the directors of this 
fact; but through some mistake or oversight no 
separate transmittal of Liberty Bonds was made. 
Nevertheless, the amount payable to the Custodian 
for the, Deutsche Ton account having been fixed 
before any of the assets of the corporation were 
transmitted to the Custodian, the entry of the 
proper credits upon the books of the Custodian 
was a mere administrative bookkeeping detail. 
Therefore, the finding of the Court below that the 
transfer by the Custodian's office in 1924 of the 
sum of $23,369.88 from the Stettiner trust to the 
Deutsche Ton trust ‘‘was a ministerial or adminis¬ 
trative act of the Alien Property Custodian which 
he was authorized as such official to do, and was 
duly and properly made by him" (Conclusion of 
Law No. 4, R. p. 69), is strictly in accord with the 
facts and the law. 

In support of the contention that this settlement 
between the Didier-March Company and the Cus¬ 
todian should have been reviewed by the Court be¬ 
low, Stettiner's brief relies upon Section 9 of the 
Trading with the Enemy Act, and cases such as 
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Stoehr v. Wallace, 255 U. S. 239, which hold tnat 
determinations of ownership made by the Allen 
Property Custodian as a preliminary conditioi^ to 
seizures are so reviewable. We concede the liile 
but deny its application to this case. 

The determinations of ownership which the Cus¬ 
todian made were first that Stettiner owned all of 
the issued and outstanding shares of stock I of 
Didier-March Company and second, that Deutsche 
Ton was still the owner of all of the rights, 
privileges and benefits granted to or vested by phe 
contract of 1912. No one disputes the correctness 
of these determinations. In fact, the parties h^ve 
so stipulated. What Stettiner would have the 
Court review is not a determination of ownership 
preliminary to seizure made by the Custodian, but 
the liquidation by the Custodian of an unliquidated 
claim seized by him. This, however, is an exercise 
of one of the powers of ownership appurtenant to 
seized property and is an entirely different ki^d 
of act from a determination of ownership made as 
a preliminary to seizure; and it is made under the 
authority of an entirely separate section of the 
statute from that governing seizures. 

Seizures were made and demands were issi^ed 
under the authority of Section 7 (c) of the Tradipg 
with the Enemy Act. As originally enacted this 
statute vested in the President the power of inv(5S- 
tigating enemy ownership and of ordering or 
directing transfer and delivery to the Custodian 
of all property which the President after investi¬ 
gation should determine to be owing to or beloi^g- 
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ing to an enemy. By executive orders this power 
was vested by the President in the Custodian. The 
amendment of November 4, 1918 (C. 201, Sec. 1, 
40 Stat. 1020) authorized property which the 
President had so determined and ordered trans¬ 
ferred to be seized by the Custodian. However the 
Custodian in making seizures necessarily exer¬ 
cised power vested in the President because before 
any seizure could be made he still had to exercise 
the presidential power of determining enemy 
ownership. 

The power of administering seized property was 
vested directly in the Custodian by the fourth 
paragraph of Section 12 of the Act, as amended 
by Act of March 28, 1918, which provided that 
‘'the Alien Property Custodian shall be vested with 
all of the powers of a common law trustee in re¬ 
spect of all property, other than money, which has 
been or shall be, or which has been or shall be re¬ 
quired to be, conveyed, transferred, assigned, 
delivered or paid over to him in pursuance of the 
provisions of this Act, and, in addition thereto, 
acting under the supervision and direction of the 
President, and under such rules and regulations 
as the President shall prescribe shall have the 
power to manage such property and do any act or 
thing in respect thereof, or make any disposition 
thereof, or of any part thereof by sale or other¬ 
wise, and exercise any rights or powers which may 
be or become appurtenant thereto or the owner¬ 
ship thereof in like manner as though he were the 
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absolute owner thereof/^ (c. 28, Sec. 1, 40 Stat. 
460.) 

Administrative acts of the Custodian c^one 
under the authority of Section 12, and particularly 
acts necessarily involving the exercise of judgnient 
and discretion, are not reviewable by the courts, 
particularly at the instance of an enemy. It was 
in support of this proposition that there was cited 
to the Court below the decisions listed on pag^ 28 
of the Stettiner brief, namely: j 

I 

C7. S. V Chemical Foundation^ 272 U. s| 1 ; 

Junkers v. Chemical Foundation^ 287 F. 
597; 

' I 

Munich Reinsurance Co. v. First Reinsur¬ 
ance Co,, 6 F. (2d) 742; 

Mutzenbecher v. Ballard, 16 F. (2d) 173. 

These decisions are but an application of the 
rule that the judiciary will not interfere with e^^ec- 
utive officers in the performance of their duties 
which are discretionary in their nature, or involve 
the exercise of judgment, and will not review acts 
of such officials done within the scope and linlits 
of their authority. It is a universal principle that 
where a public officer is vested with discretionary 
powers and authority over any subject matter the 
only questions which the courts can review, at least 
in the absence of fraud, are the power and author¬ 
ity vested in that official and whether the particu¬ 
lar act or acts in question come within the limjts 
of that authority. 
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22 R. C. L.y Title Public Officers, Sec. 170; 

United States v. Arredondo, 31 U. S. (6 
Pet) 691, 729; 

United States v. California & Oregon Land 
Co,, 148 U. S. 31, 43-44 and cases cited. 

That the acts of the Custodian in question were 
within the scope of the discretionary authority 
vested in him is clear beyond question. It is con¬ 
ceded that all of the rights of Deutsche Ton in the 
1912 contract with the Didier-March Company 
were duly seized upon a correct preliminary find¬ 
ing or determination that these rights were owned 
by Deutsche Ton, a German corporation and an 
enemy. As a result of this seizure all right and 
title of Deutsche Ton was vested in the Custodian 
and under Section 12 of the Act he was authorized 
to deal with the property rights so seized to the 
same extent as though he had been the absolute 
owner thereof, without any limitation or restric¬ 
tion whatsoever except the supervision and direc¬ 
tion of the President. This is what the decisions 
cited supra (p. 23) hold. 

The Custodian therefore not only was empow¬ 
ered, but was obligated to collect from the Didier- 
March Company whatever sums accrued and be¬ 
came payable under the 1912 contract with 
Deutsche Ton, and as the amount accruing was 
unliquidated it was necessary that the Custodian 
agree with the obligor, the Didier-March Com¬ 
pany, upon the amount so accruing and becoming 
payable. We have already discussed under Point 
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I how this was done. That such an act constitutes 
the exercise of a right or power appurtenant to 
the ownership of this chose in action is too clear 
for argument. 

But aside from this, upon what theory can Stet- 
tiner now question this settlement? j 

Stettiner was not a party to the original con¬ 
tract, nor was the Custodian in making this settle¬ 
ment exercising any rights originally vestedj in 
Stettiner. The contract was between the Didier- 
March Company as a corporation and Deutsche 
Ton, and the settlement was made between the 
Didier-March Company and the Alien Propejrty 
Custodian exercising rights originally vested in 
Deutsche Ton. Stettiner was only a stockholder, 
and even if Stettiner^s stcxik had not been seized, 
what basis of complaint would it have? A stock¬ 
holder cannot complain merely because directors 
settle an obligation of the corporation or authortze 
its settlement at a greater amount than the stock¬ 
holder may think should have been paid. Stetti¬ 
ner, however, was not even a stockholder of tjhe 
corporation at the time of the settlement for its 
stock had been seized by the Custodian prior to 
this time. 

The argument that whatever was done is liot 
binding upon Stettiner because at the time it h^d 
been divested of any ownership in the stock (St^t- 
tiner brief, p. 26) is truly novel. Enemy-owned 
property and its proceeds was released and ]}-e- 
turned by Congress, not as a matter of right l^ut 
as an act of grace and upon the express condition 
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that no acts of the Custodian done under the 
authority of the Trading with the Enemy Act in 
connection with the seizure and administration of 
the property could be questioned. 

The joint resolution of Congress, approved July 
2,1921 (c. 40, 42 Stat. 105), declaring terminated 
the war between United States and Germany, 
expressly reserved all war rights of the United 
States or rights stipulated for the benefit of the 
United States under the Treaty of Versailles ‘^or 
to which it is entitled by virtue of any act or acts 
of Congress.’’ 

The actual Treaty of Peace between United 
States and Germany, effective on November 14, 
1921 (43 Stat. 1939), expressly reserved all of the 
beneficial provisions of the Treaty of Versailles 
and particularly (See Article 2 of the Treaty) 
those defined in Section 1 of Part IV, and Parts V, 
VI, VIII, IX, X, XI, XII, XIV and XV. 

Paragraph (d) of Article 297, Section IV, Part 
X, of the Treaty of Versailles provided that all the 
exceptional war measures ‘‘or acts done or to be 
done in execution of such measures” should be con¬ 
sidered as final and binding upon Germany and her 
nationals; and Paragraphs 1, 2 and 3 of the Annex 
to Article 297, Section IV, Part X of the Treaty 
contained these provisions: 

“No question shall be raised as to the 
regularity of a transfer of any property, 
rights or interests dealt with in pursuance 
of any such order, direction, decision or in- 
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struction. Every action taken with regard 
to any property, business, or company, 
whether as regards its investigation, seques¬ 
tration, compulsory administration, Use, 
requisition, supervision, or winding up, | the 
sale or management of properly, rights or 
interests, the collection or discharge! of 
debts, the payment of costs, charges I or 
expenses, or any other matter whatsoever, 
in pursuance of orders, directions, decisions, 
or instructions of any court or of any 'de¬ 
partment of the Government of any of the 
High Contracting Parties, made or giVen, 
or purporting to be made or given, in pur¬ 
suance of war legislation with regard | to 
enemy property, rights or interests, 
confirmed/’ 


IS 


Stettiner and every other former enemy 
accepts the release and return as an act of gr^ce 
of property lawfully seized during the war, woUld 
seem to be estopped from questioning anything 
done by the Custodian under the authority vestjed 
in him as an official of the United States by t^Ue 
provisions of the Trading with the Enemy Abt. 
Apart from this, however, the contention here ma^e 
on behalf of Stettiner flies in the very teeth |of 
these treaty provisions, which certainly were hot 
abrogated or modified by anything in the Settle¬ 
ment of War Claims Act of 1928, which is the sole 
basis for the claims now asserted. ! 
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POINT III. 

DEUTSCHE TON IS ENTITLED TO HAVE 
RELEASED AND PAID OVER TO IT THE 
BALANCE OF THE MONEY AND PROPERTY 
NOW HELD IN TRUST NO. 32429 WITH THE 
ADDITIONS AND ACCRETIONS THERETO, 
LESS ALL LAWFUL DEDUCTIONS. 

If the propositions discussed under Points I and 
II are sound, it follows as a necessary conclusion 
that the balance of the money held by the Custo¬ 
dian in. the Deutsche Ton Trust No. 32429 with 
its additions and accretions, if any, less lawful 
deductions, belongs to Deutsche Ton and should 
be paid over to it under the provisions of the Set¬ 
tlement of War Claims Act. 

No disputed questions of ownership are in¬ 
volved. Deutsche Ton concededly was entitled to 
receive payment of whatever amount accrued and 
became payable by the Didier-March Company 
under the contract of 1912. The Custodian by his 
seizure became vested with all right, title and in¬ 
terest of Deutsche Ton in that contract, and there¬ 
fore under Section 12 of the Trading with the 
Enemy Act not only was authorized but was 
required to collect from Didier-March Company 
as a New Jersey corporation whatever amounts 
fell due, and the Deutsche Ton Trust No. 32429 
was entitled to be credited with all sums so col¬ 
lected. :The vital thing in this case was not the 
correction in 1924 of bookkeeping entries previ- 



57 


ously entered improperly, but the settlement l^e- 
tween the Custodian and the Didier-March Cojn- 
pany at the end of 1919 upon the amount which 
had accrued and become payable under this cqn- 
tract for the years 1917,1918 and 1919. | 

The case is exactly the same as though the Cus¬ 
todian had seized a bond or a promissory note, ex¬ 
cept that the amount promised to be paid was ^n 
indefinite sum to be determined in each year, ahd 
not a fixed amount. If the 1912 agreement had 
in so many words called for the payment of sums 
during the years 1917, 1918 and 1919 whijjh 
aggregated $23,369.88, the case would be too clear 
for argument. The resulting situation here is 
exactly the same. The Custodian, as the obligee 
or payee under the contract, by agreement wii:h 
Didier-March Company, the obligor, fixed and de¬ 
termined upon this sum as the amount accruiiig 
and therefore becoming payable to the Custodian 
upon this contract for these years. Section 9 M 
the Trading with the Enemy Act gave to the Coup 
below no authority to review this settlement. Tpe 
Custodian by Section 12 was expressly given is 
unlimited discretion and power as if he were the 
absolute owner of the contract rights. Certainly 
in the absence of fraud, and there is no claim dff 
that, his agreement to accept this sum is conclu¬ 
sive; conclusive upon the United States if Congress 
had determined to retain all seized property; and 
conclusive upon the enemy from whom the prop¬ 
erty had been received, and to whom that property, 
less authorized deductions and charges, has been 
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returned, in this case Deutsche Ton. In so far as 
the Didier-March Company is concerned, that set¬ 
tlement is conclusive and final because that cor¬ 
poration was acting through its duly constituted 
Board of Directors and its secretary and counsel. 
Upon no theory did the Court below have any 
power or jurisdiction to review these corporate 
actions. The United States, so long as it retained 
possession or control over seized property, was 
bound by such corporate action and the amount 
which it was entitled to receive through seizure 
of the stock of this corporation which Stettiner had 
owned was fixed and limited to the net amount dis¬ 
tributable by this corporation after satisfaction 
and payment of all outstanding corporate debts, 
liabilities and obligations. 

The United States and Stettiner and Deutsche 
Ton all were and are bound to accept the results 
of whatever the Alien Property Custodian on the 
one hand and the Board of Directors and officers 
of this corporation on the other did in connection 
with and for the purpose of liquidating the 
corporation. 

Aside from these, perhaps somewhat technical 
reasons, affirmance of the conclusions of the Court 
below must follow upon broader and in some ways 
more fundamental considerations. The office of 
Alien Property Custodian was created as a war 
measure and the Supreme Court in the Chemical 
Foundation case settled beyond question that Con¬ 
gress intended to give, and did give to the Alien 
Property Custodian, subject only to supervision 



and direction by the President, practically unlim¬ 
ited discretion in the administration of seized 
property. The provisions of the Treaty of Beijlin 
indicate beyond question that Congress did pot 
intend to have its own acts or the acts of the Cus¬ 
todian or President within the limits of the power 
given to them reviewed at the instance of any! of 
the former enemies whose property was tllus 
seized. The Custodian^s office acting in this caise, 
as the record clearly shows, not hurriedly, but 
deliberately and after careful consideration, has 
fixed upon the sum of $23,369.88 as the amount 
accruing in favor of Deutsche Ton under the cqn- 
tract in question. Certainly that action is one of 
the matters which Congress intended, and with 
good reason, should be final. As a practical ques¬ 
tion, how can the amount accruing under th^t 
contract be determined now de novo? Accurate 
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determination of that question requires an exaib- 
ination in detail of all of the books and records pf 
the corporation, perhaps from its very beginning. 
Upon a judicial settlement of an accounting majt- 
ter of this kind, every interested party is entitled 
to examine and question every one of the items 
going into the account; and even if this could be 
done, if the books and records were still availably, 
what reason is there for supposing that the Court 
could now arrive at any more accurate result thain 
was done in this case? Stettiner complains that !a 
wrong formula was followed, but cannot Deutsclje 
Ton equally complain that the contract content- 
plated continuance of the corporate business until 



40 


at least 1922, and that the Custodian by liquidat¬ 
ing the corporation limited the profits for 1919 
and deprived it wholly of the profits that would 
have accrued for 1920 and 1921? 

The matter has been settled; the Court below 
ruled that it should stay settled; and this Court, 
we believe, will concur in that conclusion. 

Respectfully submitted. 

Spier Whitaker, 

' Lawrence A. Baker, 

Henry Ravenel, 

Attorneys for Appelleey Deutsche Ton & 

, Steinzeug Werke Aktiengesellschaft. 



